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Citizens of the District of Columbia have taken signifcant steps toward
achieving statehoodfor the District of Columbia. In early 1982 a proposed con-
stitution for the state of "New Columbia" was drafted In November of that year
voters in the District by a narrow margin adopted the proposed constitution,
leaving but one major obstacle to the achievement ofstatehood: congressional and
presidential acceptance of the New Columbia Constitution.
In this Article, the author, an elected Constitutional Convention delegate, ex-

amines the preamble and Bill of Rights of the New Columbia Constitution. He
argues that the proposed Bill ofRights represents an unwarranted and ill-advised
expansion of the individual rights now protected by the United States Constitu-
tion and that this expansion fatally restricts state powers necessary for modem
governance. Enactment of this Bill of Rights, according to the author, would
preclude the new state from being politically or economically viable. The author
concludes, therefore, that the Bill of Rights alone may well persuade Congress
that the New Columbia Constitution as drafted does not meet the needs of good
government or even of statehood
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INTRODUCTION

[T]he state constitution . . .should be couched in rather broad
terms. These should not be filled with details which would anticipate
all probabilities, which seem humanly impossible and could render
the document more difficult to interpret and properly utilize ....
The Federal Constitution ... does set a model of brevity. It should
be our touchstone.'

1. District of Columbia Statehood Constitutional Convention Transcript 139 (Apr. 24, 1982)
(statement of the Honorable Arrington Dixon, then chairman of the Council of the District of
Columbia) [hereinafter cited as Transcript].

As of early 1983, the transcript of the Convention debates was publicly available only at the
Georgetown University Law Library in Washington, D.C. It is hoped that the Martin Luther King
Public Library in Washington, D.C. will make a copy of the transcript available as a public record;
together with all Convention records. The staff of The American Universily Law Review has supple-
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The District of Columbia Constitutional Convention 2 unfortunately
did not follow this practical suggestion in drafting the Constitution for
the State of New Columbia.3 The Convention instead produced a docu-
ment that squarely rejected the federal Constitution, both as a model
and as a substantive document. 4

This result was not accidental. The majority of convention delegates
envisioned the new constitution as a means of establishing "a model
government, that [would] set the tone for progressive governments for
decades to come" embodied in a document incorporating provisions
"original in thought and futuristic." 5 The stated primary goals of the
Constitution were to eliminate discrimination,6 and to end the status of
Washington, D.C. as a "colonial city."'7 Furthermore, despite the "pleth-

mented each of the author's Transcript citations with references to the name of the quoted delegate.
When this Article went to press, a legislative history of the New Columbia Constitution was

being prepared, but was not yet published. During the course of the Constitutional Convention
various committees submitted to the delegates their reports on the provisions they drafted. As an
elected delegate, the author received most, but not all, of these reports. He has assembled the
reports and other official documents pertaining to the proposed preamble and Bill of Rights in a
Compilation of Documents Pertaining to the Drafting of the Preamble and Bill of Rights [hereinaf-
ter cited as Compilation], a complete copy of which is on file at The American Universiy Law Review.

2. The Statehood Constitutional Convention Initiative, adopted by the voters November 4,
1980, mandated an election of delegates. D.C. CODE ANN. §§ 1-111 to - 117 (Michie 1981 & Supp.
1982). Specifically, five at-large delegates were elected along with five delegates from each of the
eight wards in the District of Columbia. Id § 1-114(a). It is unfortunate that the Convention did
not use a drafting commission as did the Maryland constitutional convention of 1967-68. See J.
WHEELER, JR. & M. KINSEY, MAGNIFICENT FAILURE-THE MARYLAND STATE CONSTITUTION
OF 1967-68, at 15-23 (1970); see also infia note 12 (discussing Convention schedule).

3. The Constitutional Convention's Rights Committee recommended the name of "Poto-
mac" for the state. The delegates considered this and other names, such as "North Potomac,"
"South Potomac," "Banneker," "Anacostia," and "Utopia." See Compilation, supra note 1, at 287
(Rights Committee recommendation on names for new state) (May 26, 1982)). The Convention
adopted the name "New Columbia" on May 27, 1982. Transcript, supra note 1, at 180 (May 27,
1982) (18 votes for "New Columbia"; 11 for "Anacostia"). The name "Columbia" had been sug-
gested previously. See Perry, The State of Columbia, 9 GEO. L.J. 13-27 (Apr. 1921) (discussing the
power of Congress, absent constitutional amendment, to create a state out of the District).

4. The Convention usually considered amendments to substitute language from the federal
Bill of Rights to be "[un]constructive," Transcript, supra note 1, at 178 (May 24, 1982) (statement
of Delegate Marcus regarding proposed grand jury provision), or to be "subterfuge."Id at 19 (May
26, 1982) (statement of Delegate and Convention President Cassell on the need for New Columbia
Constitution to go beyond perceived inadequacies of United States Constitution).

The Rights Committee and a majority of the delegates also chose to disregard the substance of
the Model Bill of Rights that "follows the U.S. Bill of Rights not only because of its excellence but
also because its terms have achieved considerable uniformity of meaning through repeated con-
struction in the courts." See NATIONAL MUNICIPAL LEAGUE, MODEL STATE CONSTITUTION, art. I
(6th rev. ed. 1968) [hereinafter cited as MODEL STATE CONST.]. Illustrative of the rationale for
rejection of the federal and Model Bill of Rights is a Convention officer's statement: "I'm very
much concerned with the way in which the federal Constitution is being proposed to be substituted
for work the committee has done . . . . [M]aybe we don't need to be here if we just adopt the
federal Constitution." Transcript, supra note 1, at 175 (May 24, 1982) (statement of Delegate and
Second Vice President Harris).

5. See, e.g., Transcript, supra note 1, at 93 (May 29, 1982) (statement of Delegate and Second
Vice President Harris).

6. See, e.g., id at 87 (statement of Delegate Shelton).
7. The United States is "one of the very few nations in the western world which relegates its

national capital to colonial status." Id at 104 (statement of Convention President Cassell). See id
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ora of suits" that might arise, the Convention sought to provide a rem-
edy for every conceivable injury to a person by the state." The inclusion
of highly detailed provisions was intended to prevent legislative and ju-
dicial interference 9 with the new constitutional provisions.

The drafting of a constitution is undoubtedly one of the most frustrat-
ing and exasperating political exercises in modern government.' 0 The
drafting of the proposed New Columbia Constitution was no exception.
Physical conditions and time constraints, over which the Convention
had no control, further complicated the process." Nonetheless, the

at 17-18 (Apr. 26, 1982) (statement of Delegate Kameny) ("the driving force which brought us all
here for this convention. . .[was] the desire to relieve ourselves of our colonial status"). The presi-
dent of the Constitutional Convention described the proposed draft of the constitution as "the most
progressive official state document produced in the history of this nation," one that accurately
reflects an awareness of the District of Columbia's "182 years as a colonial city." Cassell, Looking to
Statehood, Wash. Post, June 6, 1982, at C8, col. 1.

In 1973 Congress enacted the District of Columbia Self-Government and Governmental Reor-
ganization Act, Pub. L. No. 93-198, 87 Stat. 774 (1973). The Act gave to District residents many of
the rights associated with self-government, including election of their own mayor and city council.
For a comprehensive analysis of the Act, see Newman & DePuy, Bringing Democraly to the Nation'r
Last Colony: The District of Columbia Self-Government Act, 24 AM. U.L. REV. 537 (1975). Congress has,
however, retained substantial control in many areas, including appropriations.

Some traditionally attribute absence of a right to vote to the federal Constitution's conditioning
of representation on statehood, and to Congress' unwillingness to rectify this situation by constitu-
tional amendment. See Franchino, The Constitutionality of Home Rule and National Representation for the
Distdct of Columbia, 46 GEO. L.J. 207 (1957-1958) (only constitutional amendment or congressional
enactment in form of Home Rule Act can remedy disenfranchisement of the District). But see
Raven-Hansen, Congressional Representation for the District of Columbia: A Constitutional Anal sis, 12
HARv. J. ON LEG Is. 167 (1975) (case law supports inclusion of the District as a nominal state).

8. The Rights Subcommittee drafted the provision to eliminate even limited sovereign im-
munity, see infra notes 329-44 and accompanying text, because it firmly believed that "[t]here
[should] be a remedy for every injury to the person, property, privacy and reputation," Compila-
tion, supra note 1, at 44 (Rights Subcommittee, Report on Concepts Recommended for Inclusion in
the Bill of Rights (Apr. 5, 1982)). See also Transcript,supra note 1, at 146 (May 25, 1982) (statement
of Convention President Cassell) ("I don't particularly care if [the loss of sovereign immunity will]
bring. . . a plethora of suits against the state government.").

In addition to the "plethora of suits" that undoubtedly will arise if sovereign immunity is elimi-
nated, litigation will ensue because many of the sections of the proposed constitution are novel.
The Convention General Counsel made this point: "[The] problem that I have is that this [section
15, on habeas corpus] is new unique language. Whenever you put language in a constitution that is
not standard, you create a whole new set of litigation." Id at 116 (statement of Convention Gen-
eral Counsel Thomas). The observation also has been made that "[ihe evils of overly specific,
overly long and overly detailed state constitutions . .. [are that they] usually hamper the state's
ability to meet the demands of changing times." MODEL STATE CONST., supra note 4, at 37 (com-
mentary on article II). See id ("specific grant of power in state constitution implies limitation on
exercise of all powers not expressly granted; commonly, this difficulty has arisen in states with
overly specific and detailed constitutions'). See also D. LOCKARD, THE POLrrIcs OF STATE AND
LocAL GOVERNMENT 85-86 (1963) (wealth of detailed provisions invites litigation).

9. The Convention apparently reasoned that writing detailed provisions would restrict legis-
lative and judicial second-guessing of the Convention's intentions. See, e.g., Transcript,supra note 1,
at 172 (May 24, 1982) (statement of Delegate Kameny) (rights are made constitutional to avoid
nullification of those rights by legislature).

10. See generally J. WHEELER JR. & M. KINSEY, supra note 2.
11. The Convention's meetings often were marked by "considerable chaos." See Transcript,

supra note 1, at 17 (Apr. 29, 1982) (statement of Convention President Cassell, commenting on
lengthy discussions of rules governing Convention debate). See also id at 18-22 (discussion of how to
maintain order and schedule throughout the proceedings); id at 144 (Apr. 27, 1982) (exchange
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Convention was able to produce in this environment a document con-
taining over 250 separate sections and subsections comprised of over
15,000 words. 12

This Article focuses on only two portions of the proposed constitution:
the preamble and the Bill of Rights. At the beginning of each section of
this Article, the relevant portion of the constitution is reprinted. 13 In
addition, an appendix contains the sections and subsections, in the same
order as presented in the Article and incorporating both the language of
the version reported out of committee and of the version that the Con-
vention eventually adopted. The Article provides an explanation of the
action taken by the Convention on the pertinent section and the ration-
ale behind it. Each provision is discussed in light of the present state of
the law; the possible problems and benefits attendant to the provision
are examined. This section-by-section analysis clearly shows that the
proposed constitution's preamble and Bill of Rights pose myriad legal
and practical issues,' 4 only some of which the constitutional convention

between delegates); id at 75-76 (May 3, 1982) (statement of Convention President Cassell, chiding
delegate's failure to comply with rules of decorum); id at 40-41 (May 11, 1982) (statement of Con-
vention President Cassell, warning delegate to respect the chair); id at 229 (May 25, 1982) (state-
ment of Convention Chairperson and Third Vice President Freeman, requesting that delegates
refrain from continuing "chaotic disturbances").

Evening sessions were required because most of the delegates had full-time jobs. Twenty-five
sessions, commencing on April 26, produced over 6000 transcript pages and lasted an average of
four hours each. Ste id at 6 (May 29, 1982) (statement of Convention President Cassell, praising
the Convention for completing the writing of the constitution under adverse circumstances). The
Convention's physical facilities were minimal, at best. Its staff was severely limited; its budget of
$150,000 was grossly inadequate. Additionally, the Convention confronted a 90-day time con-
straint. Other constitutional conventions routinely have had one or more years to create their
respective documents. Cassell, supra note 7.

12. The schedule for drafting the New Columbia Constitution and its adoption by area resi-
dents were expeditious. After the election of 45 delegates in November 1981, see supra note 2, the
delegates met in informal committee sessions for briefings and discussions on the various portions of
the proposed constitution from January through the middle of April 1982. The first plenary session
of the Convention was held April 26. See Transcript, supra note 1, at 7 (Apr. 26, 1982). After the
formal adoption of rules, debate commenced on the proposed preamble. The first reading of the
articles was substantially completed by May 26. See id at 115 (May 26, 1982). The third reading
and adoption of the entire document took place on May 29. See id at 17-85 (May 29, 1982). The
proposed constitution was adopted by a vote of 36 ayes, 2 nays, and 4 abstentions. Id at 134-39,
142. One of three absent delegates, Delegate Garner, submitted his dissent for the record. Id at
121-22. Delegates signed the document on May 29, 1982, signifying solely its adoption on that
date. Id at 142-52.

District of Columbia voters adopted the document by a majority vote on November 2, 1982. The
electoral vote was 61,405 (52.8%) in favor of passage, 54,964 (47.2%) against passage. 29 D.C. Reg.
5253 (1982). For a description of the steps that must now be taken in order for the District to
become a state, see infra note 20.

13. In some cases, the paragraphs within each section have been lettered [A], [B], [C], etc., for
the ease of cross-referencing.

14. This Article does not purport to be an exhaustive analysis of the legal questions raised by
the proposed constitution. Unless the provisions of a constitution-or any law-can pass a thresh-
old test of legality, feasibility, and advisability, examination of its more subtle implications is futile.
By highlighting certain manifest legal and practical shortcomings, this Articl attempts to demon-
strate that the proposed preamble and Bill of Rights fail to pass even this threshold test.
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delegates understood or anticipated. The proposed provisions generally
go beyond the comparable provisions in the United States Constitution,
both in number and breadth of guaranteed rights. Of course, this char-
acteristic is not fatal to the proposed New Columbia Constitution. The
federal Bill of Rights establishes only a minimum number of guaranteed
individual protections. States may-and often do-choose to guarantee
to their own citizens more than the minimum, federally guaranteed in-
dividual rights.15

Rather than representing a potential abuse of federally guaranteed
rights, however, the proposed preamble and Bill of Rights create poten-
tial abuse of another sort.16 The proposed provisions, by attempting to
protect citizens from all conceivable injuries at the hands of state govern-
ment, 17 would create a state that inherently would be weak and vulnera-
ble to attack by individuals.t 8 The ultimate result of this theory and
form of government would be the creation of a "manacled state" -a
state in which the capacity for self-government is extremely, if not fa-
tally, impaired.' 9 This Article concludes with a set of recommendations
that highlight weaknesses in the proposed constitution and that may be

15. E.g., Pruneyard Shopping Center v. Robins, 447 U.S. 74 (1980), a fig 23 Cal, 3d 899, 592
P.2d 341, 153 Cal. Rptr. 854 (1979) (California Constitution's free speech clause created right that
was broader than right created by first amendment to the United States Constitution).

16. As written, the provisions of the proposed Bill of Rights generally do not suggest, on their
face, conflict with the comparable provisions of the federal Constitution. One exception may be the
declared lawfulness of certain affirmative action programs. See NEW COLUMBIA CONST. art. I, § 3
(proposed May 29, 1982), discussed infra notes 90-92 and accompanying text. Other differences are
discussed hereafter.

17. Such an approach evidences deep doubts about the desire or ability of an elected legisla-
ture to provide desired individual protections. One commentator has suggested: "If you are rather
suspicious of the people who rule, you will put a lot of restrictions into the constitution . . . . [I9
you do trust your government, you find you need fewer words and a lesser number of anxious
clauses in your constitution." Grafton, Needed- A Short, Vital Charterfor New York, 6 LITHOPINION 3,
4-5 (1967). See also MODEL STATE CONST., supra note 4, at viii (Introduction) (overclaboration of
checks and balances in state constitution may represent disillusionment with representative institu-
tions and desire to prevent "sin").

18. Each section in article I (the Bill of Rights) of the proposed constitution is self-executing.
See NEW COLUMBIA CONST. art. I, § 24 (proposed May 29, 1982), discussed infra notes 399-407 and
accompanying text. Thus, without any enabling legislation by the new state legislature, each provi-
sion of the Bill of Rights would be operative. See Downs v. Birmingham, 240 Ala. 177, 198 So. 231
(1940). The drafters of this provision explicitly expressed their intention of creating a private right
of action for the enforcement of every section. See infra notes 400-07 and accompanying text. Thus,
any citizen may bring suit for infringement by the state of any right embodied in the Bill of Rights.
Furthermore, § 23 of the Bill of Rights, which implies the existence of unenumerated limitations on
the new state government, set inqfra notes 392-98 and accompanying text, raises the spectre of innu-
merable, as-yet-unforeseen bases on which New Columbia citizens could sue their government.
Under the proposed constitution, the doctrine of sovereign immunity would not protect the new
state from having to defend any of these suits, because proposed § 17 would abolish sovereign
immunity. See in/ra notes 329-44 and accompanying text.

19. The phrase "manacled state" first appeared in Ford, The Infuence of State Politics in Ex-
panding Federal Power, 5 PROC. AM. POL. Sc. ASS'N 53, 63 (1908). One commentator has cautioned
against a highly detailed constitution:

Perhaps the gravest objection to a needlessly detailed constitution is that it impairs the
state's capacity for self-government. To the extent that a government is kept from doing
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useful during any subsequent review of the document. 20

I. PREAMBLE

We, the people of the free and sovereign State of New Columbia,
seek to secure and provide for each person: health, safety and welfare;
a peaceful and orderly life; and the right to legal, social, and economic
justice and equality.

We recognize our unique and special history and the diversity and

pluralism of our people, and we have determined to control our col-
lective destiny, maximize our individual freedom, and govern our-

selves democratically, guaranteeing to each individual and the people
collectively, complete and equal exercise and protection of the rights
listed herein.

We reach out to all the peoples of the world in a spirit of friendship
and cooperation, certain that together we can build a future of peace
and harmony.

harm by detailed restrictions on the exercise of its power, it is also kept from doing good,
i.e., in providing for the needs of its people in the most reasonable and effective manner.

R. DISHMAN, STATE CONSTITUTIONS: THE SHAPE OF THE DOCUMENT 36-37 (State Constitutional
Studies Project No. 1, rev. ed. 1968). See also MODEL STATE CoNST., supra note 4, at ix (Introduc-
tion) (the document should not be "a strait-jacket and handcuffs on government").

20. Congress must review the proposed constitution before the President proclaims that the
District is a state. The United States Constitution provides that "New States may be admitted into
this Union," but does not define the procedure by which Congress may grant admission. See U.S.
CONST. art. IV, § 3, cl. 1. The statehood initiative legislation, D.C. CODE ANN. § 1-113 (b) (Michie
1981), amendaedby D.C. Act 4-204, June 21, 1982, 29 D.C. Reg. 2761 (1982), requires the Mayor to
submit the proposed constitution to the United States Congress.

Once the Mayor does so, Congress, by a simple majority of both houses, may pass an enabling
act, including suggested changes, that must be adopted by a majority vote in each House. Presi-
dential signature would then be required. If procured, statehood is effected by presidential procla-
mation. If Congress makes suggested changes to the document, however, another vote by citizens of
the District would be required. For a summary of the procedures available to Congress for admis-
sion of a new state, see Statehood Initiative: Hearing and Markup on H. Conf. Res. 75 Before the Comm. on the
District of Columbia House of Representatives, 97th Cong., 1st Sess. 73-196 (1981) (reports of the Con-
gressional Research Service).

Although Congress technically cannot impose its will on the citizens of the District by requiring
specific amendments to the proposed constitution, it certainly can withhold approval of the Consti-
tution until it is satisfied with the document. The proposed constitution provides that it may be
amended after adoption by the voters, but before it goes into effect. See NE W COLUMBIA CONST.
art. XVIII, § 9 (proposed May 29, 1982) (Amendments Before the Constitution Enters into Force).
Article XVIII, section 9, provides that amendments must be recommended affirmatively by a Dis-
trict ofColumbia Statehood Constitutional Convention or by the Council of the District of Colum-
bia on two-thirds vote and that amendments must be adopted by the District's voters.

In the final days of the November 1982 ratification campaign, supporters of the proposed consti-
tution argued that, because changes could and would be made by the City Council and even by the
Convention before submission of the constitution to Congress, criticized sections of the document
then could be rectified, Proposed emergency legislation, which authorized the City Council or the
Convention to draft amendments, passed on first reading before the election, but after the election
was tabled by its sponsor. As soon as the election was over, this representation to the public was
forgotten. See Letter from Convention President Charles I. Cassell to Convention Delegates (Nov.
25, 1982). "Although some delegates, in their enthusiastic championing of an affirmative vote for
the constitution, may have suggested otherwise to their friends, the law clearly delineates the next
step in our historic march toward representative government--transmission of the voter-approved
constitution to Congress by the Mayor." Id at 2.

1983]
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Therefore, being mindful that government exists to serve every per-
son, we do adopt this constitution and establish this government. 21

A member of the Rights Committee, who was the principle drafter of
the preamble, described it as "like no other. . . . [V]e wrote our own
Preamble, because this is our state.122 The proposed New Columbia
Constitution preamble is novel in its range of context, in its objectives,
and in its rejection of traditional constitutional language. The Chair-
man of the Rights Committee's Subcommittee on the Preamble de-
scribed the broad range of subject matter as necessitated by the unique
character of the District of Columbia. 23

The Subcommittee on the Preamble 24 as well as the Convention's
General Counsel recognized that the preamble set forth "general princi-
ples and paramount concerns of the framers" and those things the state
sought to accomplish as "desirable goals."'25 These "general principles,"
as developed during debate, were to emphasize the special past history
of the District as a colony,26 to ensure the maximum amount of personal
freedom, 27 and to alleviate and ameliorate the "entrenched patterns of
injustice and disadvantage" endemic to the District.28

The Convention either ruled out of order or defeated by large majori-
ties amendments to the preamble based on the language and concepts of
other state constitutions. For example, the Convention rejected any ref-
erences in the preamble to the concept of "liberty," 29 to the United
States Constitution as a model,30 and to being "[g]rateful to God. ' 31

21. NEw COLUMBIA CONsT. preamble (proposed May 29, 1982).
22. Ste Transcript, supra note I, at 14 (Apr. 26, 1982).
23. See id at 47 (statement of Delegate Marcus).
24. The Rights Committee established the Subcommittee on the Preamble on March 1, 1982.

See Compilation, supra note 1, at 199, 210A (Rights Committee Report on Proposed Preamble
(Mar. 22, 1982)). The Subcommittee submitted its preliminary report to the full Rights Committee
on March 20, 1982. See id at 197-2 10 (Draft Committee Report to accompany Preamble (Mar. 20,
1982)). The March 22d "Report on Proposed Preamble," compiled by the full Rights Committee,
was not circulated to the Convention until April 20, 1982. See id at 210A-223 (Rights Committee
Report on Proposed Preamble (Mar. 22, 1982)). After several hours of debate, delegates adopted
the preamble in its final form on April 26, 1982. See Transcript, supra note 1, at 165-69 (Apr. 26,
1982).

25. Transcript,supra note 1, at 57-59 (Apr. 26, 1982) (statement of Convention General Coun-
sel Thomas); id at 39 (statement of Delegate Kameny).

26. Id at 16 (statement of Delegate Kameny).
27. The speaker, Delegate Kameny, Chairman of the Subcommittee on Preamble, explained

why this language was included: "There are a number of us who come from very different kinds of
contexts within the community where in one way or another. . . our personal rights and freedoms,
in fact, were not the maximum." Id at 49-50.

28. Compilation, supra note 1, at 212 (Rights Committee Report on Proposed Preamble (Mar.
22, 1982)).

29. See Transcript, supra note 1, at 126-33 (Apr. 26, 1982) (discussion of amendment, includ-
ing language on "liberty" ruled out of order).

30. Id at 141-62 (amendment proposed by Delegate Rothschild defeated by substantial
margin).

31. Id at 103-09 (amendment proposed by Delegate Robinson, to ensure that proposed con-
stitution would not lead to prohibition of religion).
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The Convention also voted down a more complete revision to the pre-
amble, which would have incorporated references to the new state as
part of the Union, to the unique historical role of the District as the
National Capital, and to reaching out to "all democratically minded
peoples of the world."132

The phrase "like no other" 33 fairly accurately can be applied to the
preamble of the proposed New Columbia Constitution. Unlike the pre-
ambles to most other state constitutions, or the preamble to the Model
State Constitution, the Convention's preamble is extremely long, com-
prising 4 paragraphs and nearly 140 words.34 Prolixity, of course, is not
a drafting sin in itself. Nonetheless, the accepted purpose of a preamble
is to "serve as an aid to the interpretation of the rest of the document." 35

Yet, the goals mentioned in the proposed constitution's preamble are
wide-ranging and vague, running the gamut from the "rights" of "the
people" to world "peace and harmony. '36 It should not be surprising,
therefore, if in practice the preamble to the New Columbia Constitution
provides little help in interpreting the remainder of the document.

32. A complete revision of the preamble included a reference to the new state as a part of the
United States. See id at 85-102 (proposed language and Convention debate thereon); Compilation,
supra note I, at 225-27 (proposed substitution for the preamble, sponsored by author, Delegate
Garner, and Delegate H. Thomas, dated Apr. 26, 1982) (attempt to correct Rights Committee's

failure to express some relationship between the District and the Federal Government). The Con-
vention rejected the proposed revision after a Rights Committee member, Delegate J. Moore,

claimed that he had "serious reservations about any Delegate who undertakes to become a commit-
tee and report to the convention without commentary from any other Delegate on a serious matter

of this proportion." Transcript, smpra note 1, at 90 (Apr. 26, 1982). The proposed substitute lan-
guage, Delegate Moore asserted, "would embarrass the committee." Id at 91.

Delegate Holmes also criticized the proposed reference to the relationship between the District of
Columbia and the United States. Like Delegate Moore, she asserted that the Preamble Committee
had considered and purposefully rejected the suggested language. id at 93-94, See also id at 15
(Statement of Delegate Kameny, reciting the attention to detail with which the Committee on

Preamble considered and selected from other state constitutions and the model constitution). But see
MODEL STATE CONST.,.rupra note 4, at preamble ("recognizing the rights and duties of this state as
part of the federal system of government, [we] reaffirm our adherence to the [U.S.] Constitution").

33. Transcript, .upra note 1, at 14 (Apr. 26, 1982) (statement of Delegate Kameny).
34. See, e.g., GA. CONST. preamble (five lines); Ky. CONsT. preamble (six lines); Miss. CONST.

preamble (three lines); Mo. CONST. preamble (three lines); MONT. CoNsT. preamble (five lines);
NEV. CONST. preamble (three lines); OR. CONST. preamble (two lines); UTAH CONST. preamble
(two lines); Wis. CONST. preamble (three lines); WYO. CONsT. preamble (four lines). Vermont has

no preamble. See also MODEL STATE CONST., supra note 4, at preamble (six lines); U.S. CONST.
preamble (five lines).

35. Id at 24 (Comment on preamble). Preambles do not create any substantive rights. See,

e.g., Jacobson v. Massachusetts, 197 U.S. 11, 22 (1905) (federal Constitution); In re Apportionment
Law, 263 So.2d 797, 806 (Fla. 1972) (Florida Constitution). A preamble serves only to enunciate
the spirit by which a constitution should be interpreted.

36. The preamble to the Hawaii Constitution appears to have served as a model for the

Rights Committee in drafting the New Columbia preamble. See Compilation, supra note 1, at 216
(Report of Subcommittee on Preamble (Mar. 8, 1982)).
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II. BILL OF RIGHTS

A. Introduction to the Bill of Rights

The Rights Committee had more time to develop article I of the Con-
stitution, the Bill of Rights, than any other Committee in the Conven-
tion had for its section.37 Yet the Rights Committee took no public
action on the proposed Bill of Rights until May 21, 1982, when the
Committee circulated a draft at the Convention.38 Circulation of the
draft took place a mere eight days before the Convention's ultimate vote
on the constitution. A day after circulation of the draft, the Subcom-
mittee on the Article on Rights (Rights Subcommittee) submitted to the
Convention an informal explanation of the article. This explanation,
however, did not comment on at least seven of the then-proposed
twenty-three sections.39 The full Committee never submitted a final or
complete report to the Convention.4°

The first reading of article I commenced on the evening of May 24,
1982. 41 Debate, amendments, and revisions were completed late on
May 26.42 A sense of too little time, as well as antipathy toward pro-
posed amendments or substitutions, characterized much of the debate

37. The provisions of the Preamble and Bill of Rights were the last to be debated by the
Convention. See Transcript, supra note 1, at 114-15 (Apr. 26, 1982) (statement of Delegate and First
Vice President Baldwin, explaining the schedule for Convention debate).

Committee files supply some of the information necessary to understand the Committee's proce-
dure for drafting the sections prior to debate. Sometime in March 1982, the full Committee estab-
lished a Subcommittee on Rights. After a review of 26 state constitutions, the Subcommittee
selected a set of "concepts" it thought the constitution should include. The Subcommittee submit-
ted the concepts on March 24, see Compilation, supra note 1, at 88 (Conceptual Guide prepared for
Committee on Preamble and Rights), and April 5, set id at 40 (Rights Subcommittee, Report on
Concepts Recommended for Inclusion in the Bill of Rights (Apr. 5, 1982)), to the full Committee in
connection with public hearings held April 12 and 14, 1982.

38. Se Compilation, supra note 1, at 229-39 (Committee on Preamble and Bill of Rights,
Committee Proposal SC1-IA-0021, dated May 21, 1982) (containing trar'smittal memo from Com-
mittee to Convention Secretary and all sections of Bill of Rights as reported out of full Committee
and circulated among Convention delegates on May 21, 1982) [hereinafter cited as Rights Commit-
tee Proposal]). The Rights Committee Proposal contained some commentary, and the transmittal
memo indicated that a legislative history of the Bill of Rights would be forthcoming. None was;
thus, the Committee's intent with regard to particular provisions of the preamble and Bill of Rights
must be gleaned largely from debate on the floor and, where appropriate, the incomplete report of
the Rights Subcommittee. See infia note 39 (describing Rights Subcommittee's report).

39. See Compilation, supra note 1, at 289F-312 (Rights Subcommittee, Report on the Article
on Rights (May 22, 1982)). The May 22d report, which was unpaginated, lacked explanation for
many important proposed provisions dealing with civil and criminal rights, such as the section on
searches and seizures (now § 6), and the section on arrestees' and defendants' rights (now § 7). The
report indicated that a second volume (presumably covering the missing sections) would be forth-
coming. To the author's best knowledge, the Subcommittee never prepared the second volume.

40. A written request to the Convention Secretary, as well as inquiries to the Statehood Com-
mission-Convention Staff in November and December 1982, elicited no such report.

41. See Transcript, supra note 1, at 53 (May 24, 1982) (statement of Delegate and First Vice
President Baldwin).

42. See id at 97-98 (May 26, 1982). The transcript erroneously states that the article was
adopted "unanimously" by voice vote.
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on the Bill of Rights.43 Moreover, lack of explanation of the Commit-
tee's proposals disturbed some delegates. 44 Nonetheless, the Bill of
Rights, along with the balance of the proposed constitution, was
adopted by the Convention on May 29, 1982.45

The Bill of Rights may be divided roughly into seven separate areas
of law. The first area, civil rights, comprises sections 1 through 4. The
second area, contained in sections 5 through 16 and 18, is the criminal
justice system. The other areas covered are sovereign immunity, section
17; civil suits, section 19; labor, sections 20 and 21; the "right to
change," section 22; and miscellaneous provisions, sections 23 and 24,
concerning unenumerated rights and the self-execution of the Bill of
Rights.

46

B. Freedom of Association

Section 1. Freedom of Association, Assembly, Expression, and Peti-
tion. Freedom of association, assembly, press, speech, and other forms
of expression, and petition for redress of grievances, shall not be
abridged. 47

Except for a proposed provision regarding freedom of the press, 48 the
rights covered by section 1 of the proposed Bill of Rights generally in-
spired little or no debate on the Convention floor. According to the
Rights Subcommittee, section 1 was intended to protect a wide range of
expressive forms, including non-verbal and non-written communica-
tions, such as symbolic conduct, bodily gestures, and photographs.49

The section also was designed to preserve forums for minority and un-

43. Delegates with concerns differing from those of the Rights Committee sensed apathy or
hostility to their motions for clarification and proposed amendments. For instance, a Rights Com-
mittee member dismissed the suggestion to include language from the federal Constitution as
"meaningless" and urged other delegates to "ignore it." Id at 103 (May 24, 1982) (Statement of
Delegate Kameny during debate on the Convention's failure to include equal protection language
in the proposed constitution).

44. See, e.g., id at 115 (statement of Delegate Eichorn in response to explanation by Commit-
tee members on habeas corpus provision) ("we understand the committee's explanation but not the
impact"); id at 298 (statement of author expressing concern that language of the section on rights
of the disabled was vague and "could mean anything").

45. Id at 134-39 (May 29, 1982).
46. The New Columbia Constitution contains more than 130 "freedoms" and "rights." More

than 100 rights are recognized or created by the Bill of Rights alone. Except for requiring citizens
to "refrain from environmental impairment," NEW COLUMBIA CONs. art. IX, § 2(C) (proposed
May 29, 1982), however, the proposed constitution contains no provisions imposing affirmative
duties on the citizens of the state. Cf HAvAI CONST. art. I, § 2, which provides in pertinent part:
"These rights cannot endure unless the people recognize their corresponding obligations and re-
sponsibilities." See also MASS. CONsT. art. X, pt. 1st: "Each individual of the society has a right to
be protected by it. . . . He is obliged, Consequently, to contribute his share to the expence of this
protection; to give his personal service, or an equivalent, when necessary."

47. NEW COLUMBIA CONST. art. I, § I (proposed May 29, 1982).
48. See infia notes 56-62 and accompanying text.
49. Compilation, supra note 1, at 293 (Rights Subcommittee Report on the Article on Rights

(May 22, 1982)) (footnotes omitted).
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popular views. 50 In accordance with this goal, the right of assembly was
to apply in "all places, whether publicly or privately owned, that are
open to the general public. ' '5 ' The Rights Subcommittee, citing Lloyd
Corp. v. Tanner, 52 specifically rejected the view of the United States
Supreme Court that privately owned shopping centers could prohibit
first amendment activities unrelated to the shopping center's opera-
tion.53 In so doing, the Subcommittee followed the example set by the
State of California in Robins v.' Prunejard Shopping Center. 54 The United
States Supreme Court subsequently affirmed the California Supreme
Court's decision in Prunejard Shopping Center, reasoning that the Califor-
nia Constitution could create rights greater than those protected by the
federal Constitution's first amendment.55

The Rights Subcommittee also pressed for adoption of an expansive
view of freedom of the press. 56 This proposal, according to the Subcom-
mittee, would have "establishe[d] a news reporter's privilege against
compelled disclosure of confidential sources of information. The
[Sub]committee .. .rejects the Supreme Court's view that the First
Amendment does not include a reporter's privilege. '57

The Convention, however, squarely rejected the Subcommittee's ex-
pansive view of freedom of the press. At least two considerations per-
suaded the Convention to delete the reporter's privilege proposed by the
Rights Subcommittee. First, it was regarded as unjust to convict an indi-
vidual at a trial in which the press would not disclose information
needed for the defense.58 Second, a series of articles in a Washington
newspaper, for which its reporter claimed privilege, turned out to be
false.59 Thus, despite committee claims that these two considerations

50. See id at 291.
51. Id at 292.
52. 407 U.S. 551 (1972) (cited in Compilation, supra note 1, at 292 n.4).
53. Compilation, supra note 1, at 292 (Rights Subcommittee Report on the Article on Rights

(May 22, 1982)).
54. 23 Cal. 3d 899, 592 P.2d 341, 153 Cal. Rptr. 854 (1979), a 'd, 447 U.S. 74 (1980).
55. Pruneyard Shopping Center v. Robins, 447 U.S. 74 (1980),afg 23 Cal. 3d 899, 592 P.2d

341, 153 Cal. Rptr. 854 (1979).
56. As initially proposed, § 1 (originally numbered § 2) had a second sentence: "Freedom of

the press includes the right of the press to be free from searches, seizures, or compulsory testimony
to discover the identity of confidential sources or information provided by such sources." Se- Rights
Committee Proposal, supra note 38, at 1 (Compilation, supra note 1, at 230).

57. Id (citing Branzburg v. Hayes, 408 U.S. 665 (1972) and New York Times Co. v. United
States, 403 U.S. 713 (1971) (per curiam)). More disturbing to the Fourth Estate would have been
language, rejected at the Committee level, that stated: "The corporate status of the press shall be
required to report all sides of an issue. . . " Compilation, supra note 1, at 42 (Rights Subcommit-
tee, Report on Concepts Recommended for Inclusion in the Bill of Rights (Apr. 5, 1982)).

58. See Transcript, supra note 1, at 71-87 (May 24, 1982) (Convention debate on proposed
amendment by Delegate Love to amend Committee language to delete new "reporters privilege.").

59. Id at 85-86 (statement of Delegate Long, relating to the Convention the story in a Wash.
ington newspaper).
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constituted a "straw horse" 60 and that the privilege was needed for a
"free society," 6 ' the Convention struck down the sentence by a narrow

vote.6 2 The Convention then approved the amended section by a voice

vote.6 3 With the rejection of the expansive reporter's privilege, the most

significant effect of section 1 is its creation of a broad right to expression

in privately owned "public" places.

C Freedom of Religion

Section 2. Freedom of Religion. The State shall establish no reli-
gion nor interfere with the free exercise thereof. No person shall be
denied any right or privilege because of religious belief or the exercise
thereof.

64

The purpose of this section, according to the Rights Subcommittee,
was to endorse and adopt "the First Amendment of the U.S. Constitu-
tion as interpreted by [the] United States Supreme Court."'65 The Sub-
committee noted that the prohibition against state establishment of
religion precludes the state from preferring one religion over another or
from requiring an individual to adopt a particular religion or any reli-
gion at all.66 The Subcommittee also interpreted the free exercise clause
to prohibit entirely state regulation of religious beliefs and to permit
only minimal state regulation of religious practices with respect to pub-

60. Id at 80 (statement of Delegate Marcus).
61. Id. at 79 (statement of delegate that the Committee language "protects the flow of infor-

mation among people in this particular society.").
62. Id at 87 (19 votes against and 17 votes for Committee version).
63. Id at 94 (chorus of yeas, three nays, two abstentions).
64. NEw COLUMBIA CONST. art. I, § 2 (proposed May 29, 1982).
65. Compilation, supra note 1, at 290 (Rights Subcommittee Report on the Article on Rights

(May 22, 1982)). But see infra note 73 (citing contrary statement). The first amendment provides, in
pertinent part: "Congress shall make no law respecting an establishment of religion or prohibiting
the free exercise thereof ...." U.S. CONsT. amend. I.

66. See Compilation, supra note 1, at 290 (Rights Subcommittee Report on the Article on
Rights (May 22, 1982)).

The Subcommittee noted further that "the state is forbidden from taxing and participating [in]
the affairs of a religious group." Id (citing Everson v. Board of Educ., 330 U.S. 1, 16 (1947)). The
Subcommittee erroneously relied on Everson for that proposition. In Everson the Supreme Court
held that the first amendment was not violated when state tax funds were expended as part of a
general program to pay transportation costs for all pupils in the state. Everson v. Board of Educ.,
330 U.S. 1, 17 (1947). The Court noted that disallowing church schools to receive these services
would impede their ability to function. Id at 18. In the words of the Court, freedom of religion
"requires the state to be a neutral in its relations with groups of religious believers and non-believ-
ers; it does not require the state to be their adversary. State power is no more to be used so as to
handicap religions than it is to favor them." Id The Court reaffirmed this reasoning more recently
in Widmar v. Vincent, 454 U.S. 263 (1981): "If the Establishment Clause barred the extension of
general benefits to religious groups, 'a church could not be protected by the police and fire depart-
ments, or have its public sidewalk kept in repair.'"' Id at 274-75 (quoting Roemer v. Board of Pub.
Works, 426 U.S. 736, 747 (1976) (plurality opinion)). Furthermore, a public aid provision adopted
by the Convention appears to be at odds with the Everson rationale. See infra notes 77-83 and
accompanying text.
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lic fund raising and observances in public places.67

Two issues arose under this section. The first related to the scope of
the proposed free exercise clause. The Committee's interpretation of the
clause was that it would not restrict the religious practices of an individ-
ual or group, even if those practices endangered public health or
safety.

68

Creation of a freedom of religion clause that sanctions all exercises of
religion, regardless of how antithetical the religious practices might be
to the public welfare, clearly goes beyond current law. Under the federal
Constitution, religious exercise may not be infringed except under the
most compelling of circumstances. 69 Nevertheless, a well-established
principle permits legislators to prohibit practices that pose a danger to
the practitioner or to bystanders70 or that threaten deeply held societal
values,7 ' despite the first amendment.72

Based on the Subcommittee's and delegates' interpretation of the pro-
posed free exercise clause as permitting arguably dangerous activities,
an amendment was submitted to substitute the language of the first
amendment to the federal Constitution in place of the proposed Ian-

67. See Compilation, supra note 1, at 290 (Rights Subcommittee Report on the Article on
Rights (May 22, 1982)).

68. A delegate questioned whether the Committee's "free exercise" clause would protect cer-
tain sects that handled poisonous snakes. Transcript, supra note 1, at 60-61 (May 24, 1982) (state-
ment of Delegate Shrag). In response to this question, a Committee member observed that "if
someone wants to handle snakes, let them handle snakes. Why should the state want to tell them
they may not handle snakes?" Id at 60-61 (statement of Delegate Kameny).

69. E.g., Sherbert v. Verner, 374 U.S. 398 (1963); West Virginia Bd. of Educ. v. Barnette, 319
U.S. 624 (1943).

70. E.g., Town v. State ex re. Reno, 377 So.2d 648 (Fla. 1979) (state can prohibit use of
cannabis in religious ceremony), cert. denied and appeal dismissed, 449 U.S. 803, reh'g denied, 449 US.
1004 (1980); Harden v. State, 188 Tenn. 17, 216 S.W.2d 708 (1948) (statute prohibiting handling of
dangerous snakes valid as applied to religious practice); Lawson v. Commonwealth, 291 Ky. 437,
164 S.W.2d 972 (1942) (statute prohibiting display or handling of snakes in connection with reli-
gious service upheld as valid exercise of police power). See alo Church of Scientology v. Richard-
son, 437 F.2d 214 (9th Cir. 1971) (Food and Drug Administration's confiscation of skin
galvanometer used as religious "confessional aid" held constitutional).

71. E.g., Reynolds v. United States, 98 U.S. 145 (1878) (polygamy prohibited, even as part of
religious exercise).

72. In State ex re. Swann v. Pack, 527 S.W.2d 99 (Tenn. 1975), cert. denied, 424 U.S. 954
(1976), the court explained why freedom of religion clauses must be construed to prevent certain
practices. Although the court acknowledged that the protections of the first amendment did not
turn on how conventional a religious sect's practices were, id. at 107, it found that members of a
church constitutionally could be prohibited from handling dangerous snakes and drinking strych-
nine during religious ceremonies. Id at 113. The state had enacted a statute prohibiting the han-
dling of dangerous snakes, but the court did not base its holding on that statute. Instead, it found
snake handling to be a common law nuisance, and suicide to be a "grave public wrong," Id.

[The state] has the right to guard against the unnecessary creation of widows and or-
phans. Our state and nation have an interest in having a strong, healthy, robust, taxpay-
ing citizenry capable of self-support and of bearing arms and adding to the resources and
reserves of manpower. [The state,] therefore, [has] a substantial and compelling state in-
terest in the face of a clear and present danger so grave as to endanger paramount public
interests.
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guage.73 In addition, an amendment was submitted to bar state officials
from "promoting religion." 74  Both amendments, however, were
defeated.

75

The second issue relating to section 2 arose later in the Convention. It
concerned the alleged neutrality of the new state toward religion.7 6 Al-
though the principle of neutrality is embodied in proposed article I, sec-
tion 2, the article on finance and taxation 7 inferentially, if not clearly,
destroys this avowed neutrality. 78

Section 9 of the proposed article on finance and taxation bars any
public funding in aid of religious institutions, including schools. 79 The
Taxation Committee presented this provision as a "constitutionally
guaranteed right . . . [to] independence from the strictures of public
fund support."80 The debate concerning this section, however, estab-
lished that its purpose was not to protect religion, but rather to exclude
churches and church-related schools from many public benefits they tra-
ditionally have received.8' This conceivably could include anything
from bus tokens to free textbooks for school children. 82 By prohibiting

73. Transcript, supra note 1, at 58-60 (May 8, 1982). One delegate noted that the drafters
could not retreat from rights granted by the federal Constitution but could certainly grant greater
rights. The Subcommittee's position was that they should go further than the constitution. Id at
58-59 (statement of Delegate Kameny).

74. Id at 64-69. It was argued that prohibiting state officials from "promoting religion"
would be consistent with the preamble, which was read to mandate a clear separation between
church and state. Id at 59 (statement of Delegate Rothschild).

75. Id at 64-69.
76. The Supreme Court traditionally has recognized such neutrality as a principle of the first

amendment. See, e.g., Walz v. Tax Comm'n, 397 U.S. 664, 667 (1970); Konecny v. Department of
Employment Servs., 447 A.2d 31, 35 (D.C. 1982). See also supra notes 65-66 and accompanying text.

77. See NEW COLUMBIA CONsr. art. VII, §§ 7(c), 9 (proposed May 29, 1982).

78. Strictly speaking, the neutrality problem does not arise from a flaw in the freedom of
religion clause. A more conventional version of § 2 of the Bill of Rights would not necessarily be
more conducive to state neutrality than the present section. The neutralit issue, however, high-
lights an immediately apparent conflict between the freedom of religion and taxation provisions in
the New Columbia Constitution.

79. Section 9 states:
No appropriation shall ever be made from any public fund in aid of any religious creed,

church, or sectarian purpose, or to help, support, or sustain any private school, academy,
seminary, college, university, or other institution of learning controlled by any religious
creed, church, or sectarian denomination, unless earmarked for a program of public serv-
ice. No grant or donation of personal property or real estate shall ever be made by the
State or any of its political subdivisions for any religious creed, church, or sectarian
purpose.

Id § 9.
80. Compilation, supra note 1, at 376 (Committee on Finance and Tax, Rationale for the

Adoption of the Report, at 3 (May 7, 1982)).
81. See Transcript, supra note 1, at 38-42 (May 14, 1982).
82. Cf Citron, Consistent Inconsistency: .Supreme Court Decisions on Public Aid to Private Education, 1

EDUC. L. REP. 1077, 1086 (West 1982), listing the following benefits that a state constitutionally
may provide to religiously affiliated educational institutions: (1) textbook loans; (2) reimbursement
for administration of state-required tests; (3) state tests; (4) remedial services and therapy; (5) con-
struction grants (for education only); (6) diagnostic speech and hearing services; (7) property tax
exemption; and (8) direct cash grants based on enrollment.
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the state from according to religious institutions the benefits provided to
other, nonreligious private institutions, section 9 of article VII under-
mines the neutrality allegedly established in section 2 of the Bill of
Rights8 3

The proposed freedom of religion provision raises questions in two
regards. First, although the provision's expansive nature is not apparent
from its language, the drafters intended it to be read as permitting even
those religious practices that are public nuisances or that endanger pub-
lic safety. Second, the state's alleged neutrality toward religion is seri-
ously undermined by the subsequent article on taxation, which
interferes with the traditional role of the state as a neutral participant in
religious matters.

D. Freedom from Discrimination

Section 3. Freedom from Discrimination.
[A] Every person shall have a fundamental right to the equal protec-

tion of the law and to be free from historic group discrimination,
public or private, based on race, color, religion, creed, citizen-
ship, national origin, sex, sexual orientation, poverty, or parent-

83. Section 9 of article VII appears to fail at least the second prong of the three-part test used
to determine the validity of a statute under the federal establishment clause. See Lemon v. Kurtz-
man, 403 U.S. 602 (1971) (statute will be upheld if it has a secular, legislative purpose; neither
advances nor inhibits religion; and does not foster excessive governmental entanglement with reli-
gionj.

In Konecny v. Department of Employment Servs., 447 A.2d 31 (D.C. 1982), the District of Co-
lumbia Court of Appeals applied the Lmonn test to determine the legality of a District of Columbia
statute that exempted churches and church-related organizations from contribution to a state-spon-
sored unemployment compensation plan. In response to an appeal by a former church employee
who sought unemployment compensation, the court found the statute to be constitutional. Id at 35
(statute comported with general principle that state must exhibit "benevolent neutrality" toward
churches and religious organizations). Accordingly, the plaintiffs claim for compensation was de-
nied. Id at 37.

Article VII, section 9 evidences no such benevolent neutrality. Unlike the statute in Konecny, the
proposed constitutional provision could deprive churches and religious organizations of benefits
that they traditionally have received. In Konec.y the church and its employees were neither ad-
vantaged nor disadvantaged by the operation of the statute. They neither contributed to nor drew
from the unemployment compensation fund. This symmetry might not be present under the New
Columbia Constitution. See NEw COLUMBIA CONST. art. VII, § 7(C) (real property tax exemption
not available if, inter alia, real property not used exclusive/y for charitable or religious purposes)
(emphasis added); id § 9 (no appropriation to be made from public fund to aid religious purposes).
Although the Taxation Committee originally proposed that tax exemptions continue as required by
federal law, see Compilation, supra note 1, at 385 (Committee on Finance and Taxation, Committee
Proposal SCI-5A-0004, dated May 7, 1982), the final version of article VII, section 7(C), is much
narrower, requiring exemptions only as mandated by the federal Constitution. See NEW COLUMBIA
CONST. art. VII, § 7(C) (proposed May 29, 1982). This provision raises serious questions regarding
the continued validity of specific exemptions from the D.C. real estate tax for property held by such
national organizations as the Disabled American Veterans, the Louise Home, Oak Hill Cemetery,
Corcoran Gallery of Art, Howard University, the Young Men's and Young Women's Christian
Association, the National Woman's Party, American Association of University Women, National
Guard Association, and the Woodrow Wilson Home. Congress should clarify this matter when it
reviews the proposed constitution and, if it desires, act to assure the continuance of these tax exemp-
tions should the constitution come into force.
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age. Affirmative action to correct consequences of past
discrimination against women, and against racial and national
minorities, shall be lawful.

[B] Persons with disabilities shall have the right to be treated as
equal community members and the right to services as defined
by law provided in a way that promotes dignity and indepen-
dence and full community participation.

[C] Youth and seniors shall have the right to the enjoyment of
health and well-being and to the services as provided by law
necessary for their development and welfare. No adult shall be
discriminated against in housing or employment on the basis of
age, except that services limited to senior citizens may be
provided.

[D] It shall be unlawful to commit or incite acts of violence against
persons or property based on race, color, religion, creed, na-
tional origin, sex, or sexual orientation.

[E] Equality of rights under the law shall not be denied or abridged
in the State or any of its subdivisions because of sex.

[F] This section shall be self-executing and shall be enforced by ap-
propriate legislation.8 4

The Convention delegates were in general agreement concerning the
importance and merit of assuring civil rights within the capacity of the
state's resources. The principal purpose of this section, according to the
Committee, was to preserve the District of Columbia's human rights
law85 in constitutional terms.8 6

The proposed section, however, does not effectuate this intent. The
District's statute recognizes the right of individuals to be chosen on
merit, and includes a broader range of characteristics to be protected
from discrimination than does the proposed constitutional provision.8 7

84. See New COLUMBIA CONST. art. I, § 3 (proposed May 29, 1982).
85. See D.C. CODE ANN. §§ 1-2501 to -2557 (Michie 1981).
86. Compilation, supra note 1, at 43 (Rights Subcommittee, Report on Concepts Recom-

mended for Inclusion in the Bill of Rights (April 5, 1982)) (recommending study of adaptability of
District's human rights act to Bill of Rights). Despite the lack of any report on this section, the
Committee was fairly consistent in its approach to discrimination. See id at 2-4 (Rights Subcommit-
tee Weekly Report (April 19-23, 1982)) (draft of right to labor; right to dignity); id at 52 (draft
article on Health and the Environment); id at 121 (Rights Subcommittee, Proposed Draft Lan-
guage for the Article on Rights, (April 26, 1982)) (antidiscrimination provision); id at 122 (right to
personal autonomy, rights ofpersons with disabilities, rights of youths and seniors); id at 171 (right
to dignity).

The Committee considered and rejected proposals to consider protecting the right to gamble, id
at 61 (Rights Subcommittee, Report on Concepts to be Included in the Bill of Rights (Apr. 9,
1982)); to ban "state regulation of morality," id at 62; and to assure the right to practice prostitu-
tion, id The delegates also defeated a "right to self-defense" (or "right to life") provision that would
have validated an individual's right to bear arms in the protection of life, limb, or property. Tran-
script, supra note 1, at 97 (May 26, 1982) (proposal of Delegate Jordan).

87. See D.C. CODE ANN. § 1-2501 (Michie 1981). The purpose of the District's human rights
law is

to secure an end . . . to discrimination for any reason other than that of individual merit,

1983]
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Thus, the Convention failed to provide the full protection of the District
of Columbia's human rights law in the proposed constitution, and by
omission prohibited the extension of those protections to any but three
categories.

Notwithstanding general agreement about the desirability of ensuring
civil rights, the scope of those rights engendered a number of disputes.
Early in debate, an equal protection clause was added to the first sen-
tence of paragraph [A].88 Although certain delegates seriously ques-
tioned the meaning of the language used in this sentence,8 9 the
Convention did finally approve the provision.

The principal controversy, however, arose with respect to the provi-
sion in the second sentence providing that certain kinds of affirmative
action "shall" be lawful. The Convention General Counsel criticized
this provision.9° Nonetheless, the proposal received strong support from
delegates who defended it on the ground that to deny the proposal
would be to accept "[t]he false reality. . . that the people of the city are
indeed equal to each other, when they are not."91 Proponents of the
provision failed to recognize that not all affirmative action programs are

including, but not limited to, discrimination by reason of race, color, religion, national ori-
gin, sex, age, manitalstatus, personal appearance, sexual orientationfamily responsibilitier, matric-
ulation, political afiliation, physical handicap, source of income, and place of residence or
business.

Id (emphases added). Furthermore, the statute provides for certain exceptions, such as "business
necessity." Id § 2503 (otherwise unlawful discriminatory practice lawful if business could not be
conducted without such practice). The proposed constitutional provision may well eliminate the
business necessity exception.

88. See Transcript, supra note 1, at 213-18 (May 25, 1982). A claim of this being an "over-
sight" lacks credibility.

89. For example, one delegate noted that a constitutional provision creating a rule against
"private" discrimination would also have to provide exceptions; otherwise, "an enterprise [might]
have to hire a man as a women's room attendant" or "a church [might] have to hire an atheist as a
minister." Id at 219 (statement of Delegate Shrag). The Convention General Counsel concurred
with the Delegate's criticism. Id at 235 (statement of Convention General Counsel Thomas).

90. The Convention General Counsel criticized the provision:
Needless to say, this provision goes much further than most state constitutions ....

Furthermore, 'affirmative action' is too much of a general and still-evolving term to state
blanketly that its practice shall be lawful. Certainly, the Supreme Court has already ruled
that some forms of affirmative action are unlawful. More importantly, a bill of rights
should be 'sparse' and free of rhetoric and general declarations of principles. . . . The
more sparse a bill of rights, the more judicially enforceable a document it becomes, thus
providing real protection for the individual.

Compilation, supra note 1, at 280 (General Counsel Memo on Bill of Rights (May 24, 1982)).
The General Counsel's reference to "unlawful" affirmative action appears to have referred to the

Supreme Court's decision in Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). In Bakke
the Court recognized the general validity of affirmative action, but held that the specific program
before the Court was unconstitutional. Id at.319-20 (opinion of Powell, J.).

91. Transcript, supra note 1, at 231 (May 25, 1982) (statement of Delegate Croft). See also id
at 223-27 (statements of Delegate Jackson advocating affirmative action for those who historically
have been victims of discrimination); id at 242-43 (statements of Delegate Shelton urging use of the
concept of affirmative action to effectuate rights of people in District of Columbia).
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lawful under the federal Constitution. 92 Indeed, an affirmative action
program simultaneously could be lawful under the New Columbia Con-
stitution and unlawful under the federal Constitution. The latter, of
course, would be controlling. For this reason and because favoring one
group simultaneously results in the disfavoring of other groups, develop-
ment of such a provision in the proposed constitution requires careful
review and redrafting. That affirmative action could be inherently dis-
criminatory toward some group or groups undercuts the proposed per se
lawfulness embodied in paragraph [A] of section 1.

Discussion also centered on a motion to change the affirmative action
provision of the second sentence of paragraph [A] to include "future" as
well as "past" discrimination. 93 This motion, however, was rejected by
voice vote.94 The Committee made clear that the use of the word "his-
toric" before "group discrimination" was intended to limit those who
are to benefit from affirmative action topresent groups that historically
have been discriminated against.9 5 Despite these objections, paragraph
[A] was adopted by voice vote.96

Paragraph [B], which was referred to as "A Disabled Person's Bill of
Rights," 97 was amended to clarify the manner in which it would be ap-
plied before being passed by a voice vote. 98 In paragraph [C], dealing

92. See Wright, Color-Blind Theories and Color-Conscious Remedies, 47 U. OHI. L. REV. 213 (1979).
The author, Judge J. Skelly Wright of the Court of Appeals for the District of Columbia Circuit,
advocated that affirmative action programs be evaluated with a "flexible and generous spirit," id
at 232. He recognized, however, that a per se approach to affirmative action could not be
sanctioned:

Just as it is clear that courts should not overturn affirmative action programs simply be-
cause they are 'discriminatory,' so also is it clear that the courts must be vigilant to ensure
that new forms of invidious discrimination are not approved in the guise of remedial
affirmative action.. . . [B]y rejecting a clear line against remedial racial preferences, the
courts have taken on an oversight task of great subtlety and difficulty.

Id at 231. See also id at 235 (remedial program established for benefit of blacks may be detrimental
to discrete and powerless subgroup of whites). Judge Wright concluded that affirmative action is
vital, but that such remedial efforts must be "humane and effective," and, to the extent possible,
respectful of all persons' rights. Id at 245.

93. Transcript, supra note 1, at 250 (May 25, 1982) (statement of Delegate Love). One argu-
ment made in favor of including the language on future discrimination was that existing majorities
ultimately may become minorities.Id at 252 (statement of Delegate Corn). Another argument was
that inclusion of the words "and future" would forestall the new forms of discrimination that other-
wise might arise. Id at 254 (statement of Delegate Love). See also infra note 95 and accompanying
text.

94. Transcript, supra note 1, at 254 (May 25, 1982).
95. The Committee made this clear when a motion was made to strike the word "historic."

Id at 245-50. The motion was defeated, id at 293-96, despite arguments that inclusion of the word
"historic" would connote approval of discrimination against those not historically discriminated
against. Id. at 246 (statement of Delegate Garner).

96. Id at 296.
97. Compilation, supra note 1, at 50 (Rights Subcommittee, Report on Concepts Recom-

mended for Inclusion in the Bill of Rights (Apr. 5, 1982)).
98. As originally written, the provision stated that persons with disabilities had the right "to

receive the services necessary for full community participation." See Rights Committee Proposal,
supra note 38, at 8 (Compilation, su pra note 1, at 237). A critic of the original provision character-
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with the rights of youths and senior citizens, the original language of the
Committee provided that "all persons" shall be free from discrimination
on account of age.99 This sentence was deleted because of the possibility

that children would take their parents to court, claiming discrimination

on account of age.1°° In its place, a clause was added to guarantee fair

housing, with a limited exception to allow senior citizens' homes to re-
main as such.' 0 '

Paragraph [D], which prohibits any acts of violence against a person
or property based on listed characteristics, was approved with an
amendment providing for the insertion of the word "religion."'10 2 The

last two paragraphs, dealing with women's rights and the enforcement
of section 3, were approved with little debate. 103

E. Right to Privacy

Section 4. Privacy.
[A] The right of the individual to decide whether to procreate or to

bear a child is inviolable, as is the right to noncommercial pri-
vate, consensual, sexual behavior of adults. Those who exercise
or advocate these rights have, in addition, the right to be free
from all forms of discrimination.

[B] Political surveillance is contrary to democratic principles.
Therefore, unless relevant for prosecution of past, present, or im-
minent crime, information on any person's exercise of freedom of
religion, expression, association, assembly, or petition for redress
of grievances, shall not be collected surreptitiously under color of
law.

[C] Individual privacy with respect to personal bank accounts,
health, academic, employment, communications, and similar
records, the disclosure of which would constitute an invasion of
the privacy of the individual concerned, is a right, the protection
of which shall be provided by law. However, the name, salary,
and place of employment of each employee of the State and of
any of its .agencies or local government units is a matter of pub-
lic record and shall be available to the public. 1 4

ized it as totally ambiguous and as "an open-end drain on community resources." Transcript,.supra
note 1, at 298 (May 25, 1982) (statement of author). See also id at 300 (statement of Delegate
Marcus, questioning the extent to which the government would have to provide items, such as
prosthetic devices, to disabled persons). The provision was amended to its final form, requiring
services "as defined by law."

99. Rights Committee Proposal, supra note 38, at 8 (Compilation, supra note 1, at 237).
100. Transcript, supra note 1, at 319 (May 25, 1982) (statement of Delegate Jones). See a/o id

at 317-24 (discussion of original language on child labor and drinking laws).
101. Id at 352-54.
102. Id at 340-41.
103. Id at 342-45. The stated purpose of para. [D] was "to place special emphasis in this

constitution to the question [of sex discrimination]." Id at 344 (statement of Delegate Shelton).
104. NEw COLUMBIA CONST. art. I, § 4 (proposed May 29, 1982).
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The "right to privacy" in paragraph [A]105 is recognized in other state
constitutions, but not in the sweeping, highly detailed terms framed by
the Rights Committee and adopted by the Convention. 10 6 The Com-
mittee stated its intention to expand the right to privacy so that "indi-
viduals, in the conduct of their personal lives, have a right to be left
alone by the State, and. . . the State does not have dominion over the
very body of the individual, and certainly not in an area as personal as
sexual conduct." 10 7

It is unclear whether paragraph [A] of section 4 will affect the current
law in the District of Columbia. The constitutionally protected right to
privacy embodied in the paragraph certainly is narrower than the com-
mon law concept of privacy. For example, in an older, but apparently
still valid, District of Columbia case, the court characterized the right of
privacy as including, inter alia, "the right of personal freedom, the right
of personal safety. . . the right of property. . .[and] the right to one's
reputation." 108

In addition, enforcement of paragraph [A] conceivably could affect
current District of Columbia divorce laws. At present, adultery is a
ground for divorce in the District. 0 9 The District's statute provides that,
in a divorce case involving charges of adultery, the individual who is
charged will be the defendant in the case."10 Such a statute could be
deemed unconstitutional under paragraph [A], in light of its characteri-
zation of private, consensual, adult sexual behavior as an inviolable
right. It does appear, however, that proposed section 4's concept of pri-
vacy comports in part with that implied in the fourteenth amendment
to the federal Constitution. Abortion, for example, is a right--some-
times qualified-recognized under both the federal and state Constitu-
tions.I I Even under the federal Constitution, however, certain interstate

105. For a discussion of the right to privacy in the context of searches and seizures, see infra
notes 135-80 and accompanying text.

106. See, e.g., HAWAII CONST. art. I, § 6: "The right to privacy is recognized and shall not be
infringed. . ." The right to privacy was variously described as a "reproductive right," Compila-
tion, supra note 1, at 43 (Rights Subcommittee, Report on Concepts Recommended for Inclusion in
the Bill of Rights (Apr. 5, 1982)); as a right of "Procreation," id at 49; the "Right to Engage in
Sexual Practices According to Individual Preferences," id at 62 (Rights Committee, Report on
Concepts to be Included in the Bill of Rights (Apr. 9, 1982)); and "Personal Autonomy," id at 122
(Rights Subcommittee, Proposed Draft Language for the Article on Rights (Apr. 26, 1982)).

107. Compilation, supra note 1, at 306 (Rights Subcommittee, Report on the Article on Rights
(May 22, 1982)). The provision also was intended to protect women against "forced sterilization"
and individuals against "experimentation on their bodies" and to preserve the "right to abortion."
Transcript, supra note 1, at 376-77 (May 25, 1982) (statement of Delegate and Third Vice President
Freeman).

108. Clark v. Pearson, 248 F. Supp. 188, 191 (D.D.C. 1965).
109. See D.C. CODE ANN. § 16-904(a)(3) (Michie 1981).
110. Id § 16-917.
111. See Roe v. Wade, 410 U.S. 113 (1973) (qualified right to abortion underdue process clause

of fourteenth amendment); supra note 107; see also Planned Parenthood of Mo. v. Danforth, 428

1983] 655



656 THE AMERICAN UNIVERSITY LAW REVIEW [Vol. 32:635

adult sexual activity is unlawful." t2 Such activities presumably would
continue to be unlawful despite the New Columbia Constitution.

The Committee drafted paragraph [B], dealing with political surveil-
lance and law enforcement investigations, largely from the testimony of
an attorney during its public hearings." 3 In its original version, as sub-
mitted to the delegates, the provision made political surveillance con-
ducted under color of law unlawful unless "essential" for the listed
purposes." 4 An attorney delegate pointed out that, as written, this pro-
vision could have the practical effect of curtailing the federal govern-
ment's international intelligence-gathering." 5 Therefore, two changes
were made in the provision. The word "relevant" was substituted for
"essential," in order to weaken the standard of necessity for gathering
information on individuals. 16 The word "surreptitiously" was ad-
ded, 7 so that only surreptitious political surveillance under color of law
would be prohibited. The latter amendment should allow the continua-
tion of routine recordkeeping by law enforcement agencies.

Paragraph [C], dealing with the privacy of records in the hands of
third parties, appears to create a presumption of privacy"18 that cur-

U.S. 52 (1976) (constitutional right to abortion cannot be conditioned on spousal or parental con-
sent). With regard to other "personal autonomy" rights that the Supreme Court has implied from
the fourteenth amendment or from the "penumbra" of the Bill of Rights, see, e.g., Loving v. Vir-
ginia, 388 U.S. 1 (1967) (freedom to marry); Griswold v. Connecticut, 381 U.S. 479 (1965) (right to
use contraceptives); Skinner v. Oklahoma, 316 U.S. 535 (1942) (right to procreate).

The Supreme Court has not gone so far as to prohibit all involuntary sterilization--of men or
women-although involuntary sterilization-at least of women-would be unlawful under the
New Columbia Constitution. See supra note 107. The District of Columbia already prohibits invol-
untary sterilization of institutionalized, mentally retarded persons. D.C. CODE ANN. § 6-1968
(Michie 1981).

112. See, e.g., Cleveland v. United States, 329 U.S. 14 (1946) (transportation of women across
state lines for polygamous purposes violated Mann Act despite justification of practice on religious
grounds). Furthermore, the phrase "noncommercial, private, consensual, sexual behavior of adults"
refers to an individual age 16 or older. Set Compilation,supra note 1, at 306 (Rights Subcommittee,
Report on the Article on Rights (May 22, 1982)). This provision has serious consequences for
family relationships and parental responsibilities. There is no comparable provision in any other
state constitution.

113. See Compilation, supra note 1, at 356-62 (Rights Committee public hearing (Apr. 12,
1982) (testimony of Mr. Schember)).

114. See Rights Committee Proposal, supra note 38, at 9 (Compilation, supra note 1, at 238).

115. See Transcript, supra note 1, at 407 (May 25, 1982) (statement of Delegate Clarke that
traditional international intelligence-gathering by federal agencies could be held to violate pro-
posed constitution).

116. See id at 419.
117. Id at 417 (proposal by Delegate Clarke).
118. It is unclear whether this provision raises a rebuttable or a conclusive presumption of

privacy for records in the hands of third parties. The ambiguous phrase is "the disclosure of which
would constitute an invasion of. . . privacy." If the phrase means that the disclosure of the listed
records would constitute an invasion of privacy, then there would appear to be no way to rebut the
presumption of privacy. The phrase could, on the other hand, mean that the listed records are
protected only if disclosure of the contents would constitute an invasion of privacy. Even under this
latter interpretation, however, the provision appears to create a presumption that an individual's
records, albeit in the hands of others, are private.
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rently does not exist under federal law. For example, courts heretofore
have held that no expectation of privacy exists in business records held
by a third party, such as a bank. 1 9 At the very least, therefore, the
paragraph would operate to impede law enforcement and state and fed-
eral internal revenue investigations. These heretofore have relied on the
right to see business records in the hands of third parties. Because the
proposed right to privacy with regard to records in the hands of others is
broad and indiscriminate, and will so clearly impede law enforcement
efforts, its inclusion in the constitution is inappropriate. 20

The effects of the entire privacy section are potentially far reaching.
Although the section effectuates the Convention's intent to extend the
rights of individuals, the new rights inevitably will collide with certain
important societal needs, such as revenue collections and law enforce-
ment. A better balance between these competing considerations should
have been struck.

F The CriminalJustice System

. Introduction

Sections 5 through 16 and section 18 of the proposed Bill of Rights
deal with criminal law and procedure. These provisions will effect im-
portant changes in the criminal justice system as it currently operates in
the District of Columbia. The new measures were designed to expand
significantly the protections afforded at present by the federal Constitu-
tion.' 2' The Rights Subcommittee, rather than leaving the details of
such matters to the new state legislature, decided to make these changes
constitutionally in order to immunize them from future legislative
majorities. 122

These provisions will have a pervasive effect. At a minimum, they
challenge the concept that the "criminal process is designed for the pro-

119. See, e.g., United States v. Miller, 425 U.S. 435, (1976); see also Donaldson v. United States,
400 U.S. 517 (1971) (summoning of records of third party does not violate fourth amendment rights
of taxpayer, even if criminal prosecution is in progress). Additionally, certain federal statutes re-
quire the production of documents that might be considered "private" under para. [C]. See, e.g., 12
U.S.C. §§ 1730d, 1829b, 1951-1959 (1976 & Supp. V 1981) (banks required to maintain records
useful in criminal, tax, or regulatory investigations or proceedings); 31 U.S.C. §§ 1051-1122 (1976)
(reports or records relating to foreign transactions must be retained if useful in criminal, tax, or
regulatory investigations).

120. Statutory treatment, in addition to or instead of constitutional treatment, is appropriate
where, as here, numerous exceptions and limitations will have to be created in order to permit law
enforcement officials to fulfill their duties. Indeed, opponents of the provision argued that the
subject matter covered by the paragraph could be more appropriately covered by legislation. See
Transcript, supra note 1, at 432 (May 25, 1982) (statement of Delegate Clarke).

121. Id at 59-60 (May 24, 1982) (statement of Delegate Kameny).
122. "The purpose of putting rights in a constitution is to immunize them and insulate them

from the vicissitudes of law, so you'll have your rights. If you put your constitution standards set by
law, your legislature will nullify [them]." See id at 172 (statement of Delegate Kameny).
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tection of society as a whole."'123 Rather than recognizing that a criminal
justice system must represent a balancing of the protection of society
and the protection of the accused, the Convention failed to include the
protection of society in its equation. This far-reaching attempt to
change the present criminal justice system in the District of Columbia,
in the long run, can only do "mischief against the law-abiding." 24

2 Due process

Section 5. Due Process. The State shall not deprive any person of
life, liberty, or property without due process of law. The right of all
persons to fair and just treatment in the course of legislative and exec-
utive investigations shall not be abridged.12 5

The Rights Committee rendered no report to the Convention on this
section. As it now stands, the first sentence is virtually identical to the
federal due process clause.126 The Committee considered language to
the effect that the state would not make "a significant change in any
person's life."' 27 This language was intended to expand the due process
requirements currently recognized by the Supreme Court. 28 According
to a Committee member, the proposed language would mean a "signifi-
cant change which. . . deals with. . . property or jobs," such as "[t]he
closing of a school, [or] the firing of an untenured teacher.' 29 The
words were struck, however, by voice vote, 130 after a consensus devel-

123. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Canon 7, EC 7-21 (1979) (emphasis
added). Although the rights of citizens accused or convicted of crimes are indeed important, the
rights of their victims are equally significant. California voters, by way of illustration, have taken
active steps to recognize and protect victims' rights. Under Proposition 8, approved by the voters of
California on June 8, 1982, and found constitutional in Wison v. Superior Court, 185 Cal. Rptr. 678
(Cal. Ct. App. 1982), "all persons who suffer losses as a result of criminal activity shall have the
right [by court order] to restitution from the persons convicted of the crimes for losses they suffer."
Id at 737.

Furthermore, the District of Columbia has established a Crime Victims Compensation Fund,
which can be used to award victims of a "crime of violence" up to $25,000 for actual economic loss.
See D.C. Act No. 4-158, approved Feb. 22, 1982, 29 D.C. Reg. 969-86 (Mar. 5, 1982). The Presi-
dent's Task Force on Victims of Crime has proposed more practical and sweeping protections for
the victims of crime. Seegenerally PRESIDENT'S TASK FORCE ON VIcTIMS OF CRIME (Final Report,
Dec. 1982).

124. Transcript, supra note 1, at 121 (May 24, 1982) (statement of author), See also id. at 150
(statement of Delegate Clarke) ("if I were a criminal, I would come to the state of [New] Columbia
to do my trade very quickly."). The Rights Subcommittee acknowledged that its purpose was to
"change the current criminal justice system." Id. at 181 (statement of Delegate Kameny). The
Subcommittee, however, claimed that the changes would improve rather than destroy the system as
it now exists. Id.

125. NEW COLUMBIA CONST. art. 1, § 5 (Proposed May 29, 1982).
126. See U.S. CONST. amends. V, XIV.
127. See Compilation, supra note 1, at 7 (Rights Subcommittee, Weekly Report (Apr, 19-23,

1982)); id at 176 (Rights Committee, Draft Bill of Rights (undated)).
128. Id at 105 (Rights Subcommittee, Proposed Draft Language for the Article on Rights

(Apr. 26, 1982)).
129. Transcript, supra note 1, at 100-01 (May 24, 1982) (statement of Delegate Jackson).
130. Set id' at 113.
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oped during debate that the words were too broad and unclear.13' In its
final form, then, the first sentence of section 5 merely tracks the due
process language of the fifth amendment to the federal Constitution.

The second sentence of section 5, requiring fair and just treatment in
executive and legislative investigations, was moved on the floor of the
Convention, accepted by the Rights Committee, and adopted by voice
vote with little debate.'3 2 The meaning of this added sentence is un-
clear. Apparently, it does not mean that the full panoply of due process
protections should be applied to legislative and executive investigations.
Unlike the first sentence of the section, the second sentence does not use
the term "due process." If the phrase "fair and just" treatment means
something short of due process, however, it raises the question of just
what procedures would be required. Under the federal Constitution, an
executive or legislative investigatory body need not adhere to the strict
procedural rules developed in adjudicative contexts.' 33 This is true for
both federal and state bodies, to the extent they engage in investigative
or factfinding functions rather than in adjudicative functions. 13 4 Inclu-
sion in the New Columbia Constitution of section 5's second sentence
suggests that the protections that have evolved under federal law were
considered inadequate for the new state. The provision does not, how-
ever, clarify the different procedures that would be required to ensure
"fair and just" treatment. Ironically, the lack of debate, accompanied
by the provision's lack of established meaning, will trigger precisely
what the majority of delegates hoped to prevent: judicial interpretation
of the new constitutional provisions.

3. Searches and seizures

Section 6. Searches and Seizures.

131. See id. at 96-99, 101-02, 112-14 (statements of various delegates professing confusion over
meaning of phrase).

132. See Transcript, supra note 1, at 115-17.
133. See, e.g., Hannah v. Larche, 363 U.S. 420, 441-42 (1960) (executive investigatory commis-

sion's rules held constitutional, although the rules did not, inter alia, require commission to inform
person under investigation of specific charges against him).

134. See, e.g., id at 440 (federal investigative body subject to fifth amendment due process
clause); see also Winthrow v. Larkin, 421 U.S. 35 (1975) (state medical examining board subject to
due process clause of fourteenth amendment). In Hannah the Court commented:

'Due process' is an elusive concept. Its. . . content varies according to specific factual
contexts. [When] governmental agencies adjudicate or make binding determinations
which directly affect the legal rights of individuals, it is imperative that those agencies use
the procedures which have traditionally been associated with the judicial process. [W]hen
governmental action does not partake of an adjudication, [however,] as. . . when a gen-
eral fact-finding investigation is being conducted, it is not necessary that the full panoply
ofjudicial procedures be used. [A]s a generalization. . . due process embodies the differ-
ing rules of fair play, which through the years have become associated with differing types
of proceedings.

Hannah, 363 U.S. at 442.
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[A] Privacy is a fundamental right. Therefore, the people shall be
free from unreasonable searches and seizures of their persons,
homes, businesses, vehicles, papers, and effects. This right ex-
tends to all places and for all circumstances in which the indi-
vidual has a reasonable expectation of privacy. The fruits of
unlawful intrusions, including intrusions by private persons,
shall not be used by the State for any purpose in any judicial or
administrative proceeding against any individual, whether or
not the individual was the target of an unlawful search or
seizure, and whether or not the expectation of privacy of that
individual was violated.

[B] No search will ensue except under the authority of a valid war-
rant issued by a judicial officer; such warrant shall be issued only
upon probable cause and must be supported by oath or affirma-
tion describing with particularity the place to be searched and
the persons or items to be seized. This Section does not preclude
warrantless searches or seizures in the following circumstances:
searches incident to a valid arrest; exigent circumstances under
which officials conducting the search or seizure have no time to
secure a warrant; inadvertent discovery of illegal material pursu-
ant to the execution of a valid search warrant; searches and
seizures conducted at international borders or their functional
equivalent; administrative searches of pervasively regulated
businesses pursuant to a general plan; and searches upon the
consent of the individual who is the subject of the search or
seizure, provided that the individual had been fully informed of
the right to withhold consent, and no other exception to this Sec-
tion is present. The official conducting the search bears the bur-
den of proving fully informed consent.

[C] The right to be secure against unreasonable interception of tele-
phonic, telegraphic, electronic, and other forms of communica-
tion and against unreasonable interception of oral and other
communications by electronic methods shall not be violated. No
such interception shall occur except following issuance of a war-
rant. No orders or warrants for such interceptions shall be is-
sued but upon probable cause supported by oath or affirmation
that evidence of crime may be thus obtained, and particularly
identifying the means of communication and the person or per-
sons whose communications are to be intercepted. Evidence ob-
tained in violation of this paragraph shall not be admissible in
any court against any person.135

No report was made by the Rights Committee on this complicated

135. NEw COLUMBIA CONST. art. 1, § 6 (proposed May 29, 1982).
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and comprehensive section.' 36 The Committee files contain no legal
memoranda on changes in current law. Debate provided no meaningful
explanation for much of this section.

Paragraph [A] deals with an alleged "right" of privacy (first sen-
tence), freedom from unreasonable searches and seizures (second and
third sentences), and the exclusionary rule (last sentence). The stated
purpose of the paragraph is to "remedy and correct the present
law. . . . [T]he present status of the Fourth Amendment in terms of
...Supreme Court decisions is utter and absolute and total chaos."'1 37

The scope of the "right" to privacy in the first sentence is undefined in
the Committee documents or debate. 138 Because of the term "therefore"
in the second sentence, however, the privacy concept must apply at least
to an individual's person, home, business, vehicle, papers, and effects
and to "all places and for all circumstances in which the individual has
a reasonable expectation of privacy."' 13 9

The third sentence of paragraph [A] deals with the exclusionary rule.
The exclusionary rule-a judicially created remedy not of constitutional
stature-results in the suppression from the government's case-in-chief
of evidence that has been the product of an illegal search or seizure
under the fourth amendment.14° Applicable to both federal' 4 ' and
state142 prosecutions, the provision is intended to deter illegal conduct
by the government and to "protect the integrity of the court, rather than
to vindicate the constitutional rights of the defendant."' 43

The proposed language in the third sentence, however, would distort
the purpose of the rule, making vindication of the accused's right to
privacy of paramount importance. 144 First, it would expand the concept

136. Among those sections not discussed in the Subcommittee's May 22d report was § 6 (origi-
nally numbered § 5). See supra note 39 and accompanying text.

137. Transcript, supra note 1, at 121-22 (May 24, 1982) (statement of Delegate Kameny). The
suggested substitution of the fourth amendment of the United States Constitution was rejected. See
generallp id at 117-31.

138. See, e.g., Compilation, supra note 1, at 22 (unnamed delegate's proposal (Apr. 23, 1982));
id at 57 (Rights Subcommittee, Report on Concepts to be Included in the Bill of Rights (Apr. 9,
1982)).

139. The United States Supreme Court uniformly has held that "application of the fourth
amendment depends on whether the person invoking its protection can claim a 'justifiable,' a 'rea-
sonable,' or a 'legitimate expectation of privacy' that has been invaded by government action."
Smith v. Maryland, 442 U.S. 735, 740 (1979). See United States v. Chadwick, 433 U.S. 1, 7 (1977);
United States v. Miller, 425 U.S. 435, 442 (1976).

140. Seegenerally W. LAFAVE, SEARCH AND SEIZURE § 1.1 (1982).
141. See, e.g., Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S.

388, 391-92 (1971).
142. See, e.g., Mapp v. Ohio, 367 U.S. 643, 654-55 (1961).
143. United States v. Payner, 447 U.S. 727, 736 n.8 (1980) (quoting 447 U.S. at 747 (Marshall,

J., dissenting) (emphasis in original). See Stone v. Powell, 428 U.S. 465, 486 (1976); United States v.
Calandra, 441 U.S. 338, 348 (1974).

144. According to Rights Committee members, the new exclusionary rule would apply as an
absolute prohibition "if the government does wrong ... in terms of a search." Transcript, supra
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of "illegally obtained" evidence. Evidence that is not now considered to
have been obtained illegally may well be tainted under New Columbia
law. Second, the provision would expand the classes of proceedings to
which the exclusionary rule would apply. The result will be the whole-
sale exclusion of evidence in many situations in which strong policy rea-
sons heretofore have dictated against such an exclusion. Under the
proposed rule, for example, some evidence admissible in the United
States District Court for the District of Columbia probably would be
inadmissible in the state courts. t45 This provision would preclude the
state from using evidence that currently is admissible, for example, in
perjury prosecutions,146 in prosecutions based on evidence obtained ille-
gally by another state, t47 in cases covered by the "independent source"
and "inevitable discovery" rules,' 48 and in cases in which the evidence

note 1, at 122 (May 24, 1982) (statement of Delegate Kameny). The authorities "[could not] use
what is essentially stolen or illegally-gotten information . . . or property to convict someone." d.
at 130 (statement of Delegate Marcus).

145. See United States v. Keen, 508 F.2d 986, 989 (9th Cir. 1974) ("Where no [Federal] consti-
tutional right has been abused, the admissibility of evidence [in a federal court] is governed by
common law principles, not by local statute"), cert. denied, 421 U.S. 929 (1975).

146. See United States v. Raftery, 534 F.2d 854, 857 (9th Cir.) (government not precluded from
using illegally obtained evidence to prove offense of perjury before grand jury), cert. denied, 429 U.S.
862 (1976).

The rationale of allowing illegally obtained evidence to be used for collateral purposes, such as
proving perjury in a subsequent proceeding, see id, or impeaching a witnesses's credibility on cross-
examination, see Harris v. New York, 401 U.S. 222 (1971); Walder v. United States, 347 U.S. 62
(1953), highlights the flaws in the proposed constitution's expanded exclusionary rule. In the words
of the Supreme Court in Wader:

It is one thing to say that the Government cannot make use of evidence unlawfully
obtained. It is quite another to say that the defendant can turn the illegal method by
which evidence in the Government's possession was obtained to his advantage, and pro-
vide himself with a shield against contradictions of his untruths. . . . [T]here is hardly
justification for letting the defendant affirmatively resort to perjurious testimony in reli-
ance on the Government's inability to challenge his credibility.

Wa/der, 347 U.S. at 65.
147. United States v. Paepke, 550 F.2d 385 (7th Cir. 1977) (purpose of exclusionary rule would

not be served by excluding evidence illegally obtained by state officials in subsequent federal tax
fraud prosecution).

148. See W. LAFAVE, subra note 140, at § 11.4(a). Under the "independent source" rule, evi-
dence obtained in a search that was illegal will not be excluded if the government officials also were
searching for the evidence pursuant to a legal, independent source known prior to the fourth
amendment violation. See Wong Sun v. United States, 371 U.S. 471, 485 (1963) (quoting
Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920)) ("If knowledge of [evidence] is
gained from an independent source[, it] may be proved like any other [evidence]'); United States v.
Barrow, 363 F.2d 62 (3d Cir. 1966) (testimony of gambling casino patron who was discovered on
premises during illegal raid not excluded where government established that identity of patron was
known prior to illegal search).

Similarly, the "inevitable discovery" rule allows the use of evidence at trial if it appears that the
evidence inevitably would have been discovered lawfully, even if the evidence was in fact discov-
ered during an illegal search. See W. LAFAvE, sapra note 140, § 11.4(a) at 620-28 and cases cited
therein. Because of its broad language, the exclusionary rule in the New Columbia Constitution
would preclude application of these two well-reasoned and necessary exceptions to the federal ex-
clusionary rule.
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was obtained by a private person 14 9 or found on another's premises. 150

This provision also would extend the exclusionary rule to administra-
tive, public, and quasi-public proceedings. Such proceedings, to which
the exclusionary rule previously has been held inapplicable, include dis-
ciplinary proceedings for licensed professions,' 5 ' employment discharge
hearings,152 child guardianship proceedings, 5 3 parole and probation
proceedings, 54 and sentencing proceedings. 55  Additionally, illegally
seized evidence could not be used as a basis for questions in a grand jury
proceeding.1

5 6

The New Columbia Constitution's proposed exclusionary rule takes
an absolutist position: if evidence is illegally obtained, it may not be
used for any proceeding. This position, however, overlooks counter-
vailing policy concerns that heretofore have validated admission of such
evidence. The evidence may be critical to the individual, such as in
child guardianship proceedings, or to society, such as in perjury cases
and grand jury proceedings. By expanding the scope of the exclusionary
rule in an effort to protect defendants' rights, the proposed constitution's
rule would indiscriminately destroy the rights of others. '57

Paragraph [B] covers requirements for the issuance of warrants, and

149. See Burdeau v. McDowell, 256 U.S. 465, 475 (1921) (fourth amendment applies only to
searches and seizures where state action is present).

The exclusionary rule never has been applied to private action unless state action also was pres-
ent, yet para. [B] of proposed § 6 seeks to do just that. Such an application is mischievous. Law
enforcement depends heavily on the cooperation of citizens in providing both evidence and leads
for investigation. The exclusionary rule of the New Columbia Constitution would severely hinder
citizen cooperation with law-enforcement authorities.

150. See, e.g., United States v. Payner, 447 U.S. 727 (1980) (defendant's fourth amendment
rights violated only when challenged conduct invaded his own legitimate expectation of privacy
rather than that of third party).

151. Emslie v. State Bar, 11 Cal. 3d 210, 229-30, 520 P.2d 991, 1001-02, 113 Cal. Rptr. 175,
185-86 (1974) (exclusionary rule inapplicable to attorney disbarment proceedings).

152. Compare City of New Brunswick v. Speights, 157 N.J. Super. 17, 384 A.2d 229 (Middlesex
County Ct. 1978) (police department discharge) with Powell v. Zuckert, 366 F.2d 634 (D.C. Cir.
1966) (air force civilian discharge held akin to criminal sanction, so exclusionary rule applied).

153. See In re Robert P., 61 Cal. App. 3d 310, 321, 132 Cal. Rptr. 5, 12 (1976). Application of
the exclusionary rule in proceedings concerning child custody is particularly mischievous. For ex-
ample, if the evidence that a parent had neglected or beaten his child had been secured illegally,
the neglectful or abusive parent could still easily retain custody of the child.

154. Set United States ex ret Sperling v. Fitzpatrick, 426 F.2d 1161, 1163-64 (2d Cir. 1970) (use
of exclusionary rule in parole revocation proceeding "would tend to obstruct the parole system in
accomplishing its remedial purposes").

155. See United States v. Schipani, 435 F.2d 26 (2d Cir. 1970) (use of illegally seized evidence
acceptable in sentencing proceeding if reliable and not obtained to influence judge improperly), cert.
denied, 401 U.S. 983 (1971).

156. See United States v. Calandra, 414 U.S. 338, 349-52 (1974) (potential injury to historic
role and functions of grand jury outweighs potential benefits of applying exclusionary rule to grand
jury proceedings).

157. Because of the considerations that weigh against wide use of the exclusionary rule, other
jurisdictions have sought to decrease, rather than increase, its use. See, e.g., N.Y. Times, Jan. 23,
1983, at 45, cols. 3-4 (mayor of New York City requesting state legislature to impose limitations on
use of exclusionary rule).
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describes the circumstances under which warrantless searches would be
permitted. The enumeration of the circumstances under which war-
rantless searchesand seizures would be lawful in the new state purports
to be an attempt to "freeze" the present state of the law. 158 By its express
language, however, paragraph [B] limits the already recognized excep-
tions to the requirements for a warrant.

First, a finding of "exigent circumstances" under the New Columbia
Constitution could be founded only on a lack of "time to secure a war-
rant." If this limitation is meant to permit warrantless searches only
when passage of time might destroy the evidence sought, then it repre-
sents a significant contraction of the exigent circumstances doctrine as it
now exists under federal law. Under that law, potential destruction of
evidence can create exigent circumstance,1 59 but there are other circum-
stances in which exigency might be found. For example, a potential
threat to the safety of police officers or others also may justify a warrant-
less search.1 60 In general, the exigent circumstances doctrine now ap-
plies to those circumstances sufficient to excuse an officer from the
requirements of obtaining a warrant to conduct a search for which he
has probable cause.16' Time, although certainly one ingredient, is not
necessarily always the sole component of exigent circumstances. Cir-
cumstances that make obtaining a warrant "impossible" or merely "ill
advised" qualify as exigent circumstances excusing the lack of a search

158. Transcript, supra note 1, at 114 (May 24, 1982) (statement of Delegate Clarke).
159. E.g., Cupp v. Murphy, 412 U.S. 291, 295-96 (1973).
160. See Terry v. Ohio, 392 U.S. 1 (1967). In Terr, the Court found a warrantless "stop-and-

frisk" search to be valid where there appeared to be a threat to the officer's safety and the search
was a limited one:

[W]here a police officer observes unusual conduct which leads him reasonably to conclude
in light of his experience that criminal activity may be afoot and that the persons with
whom he is dealing may be armed and presently dangerous, where in the course of investi-
gating this behavior he identifies himself as a policeman and makes reasonable inquiries,
and where nothing in the initial stages of the encounter serves to dispel his reasonable fear
for his own and others' safety, he is entitled for the protection of himself and others in the
area to conduct a carefully limited search. . . in an attempt to discover weapons which
might be used to assault him.

Id at 30. See United States v. Williams, 630 F.2d 1322 (9th Cir.) (existence of exigent circum-
stances is question of fact; warrantless search of motor home valid when home was suspected of
being makeshift laboratory and substance being manufactured was volatile), cert. denied, 449 U.S.
865 (1980); United States v. Fultz, 480 F. Supp. 64 (E.D. Tenn. 1979) (warrantless search of auto-
mobile constitutional if warrant could have been obtained only from officer 10 miles away, it was
late at night, and shots apparently had been fired), afd, 622 F.2d 204 (6th Cir.), ceri. denied, 449
U.S. 834 (1980); State v. Girouard, 135 Vt. 123, 373 A.2d 836 (1977) (search of automobile consti-
tutional where, inter alia, unruly crowd had gathered near automobile); see aLso United States v.
Bradshaw, 515 F.2d 360 (D.C. Cir. 1975) (en bane) (exigent circumstances may exist if requiring
officer to obtain warrant would unreasonably burden police efficiency and impose unreasonable
burden on law enforcement resources) (dictum); Commonwealth v. Corridori, 1981 Mass. Adv. Sh.
468, 417 N.E.2d 969 (1981) (warrantless search constitutional if there would have been no police-
men to guard town had one of two policemen left in search of warrant).

161. See W. LAFAVE, supra note 140, at § 6.5.
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warrant. 62 By making "exigent circumstances" synonymous with lack
of time, paragraph [B] ignores circumstances that may justify a warrant-
less search.163

Second, the consent provision of Paragraph [B] contracts the defini-
tion of consent under current law. The proposed consent provision per-
mits warrantless searches or seizures on consent of the subject, but only
if the individual so acts after being "fully" informed of his right to with-
hold consent. The proposed requirement that the subject of a search be
fully informed of his right to refuse the search would establish a require-
ment rejected under the federal Constitution. In Schnecklolh v. Bus-
tamonte, 164 the Supreme Court resolved conflict among both state courts
and the federal courts of appeals by holding that the fourth and four-
teenth amendments to the United States Constitution did not require
the subject of a search to be informed of his right to refuse such a search.
Instead, according to the Court, the relevant inquiry was whether the
consent was "voluntary."'165 To determine whether a search was volun-
tary, a court must examine the totality of the circumstances surrounding
the search. The failure of law enforcement officers to inform a subject of
his right to refuse should be but one factor in assessing the voluntariness
of that subject's consent. 166

162. Such situations would include, inter alia, the search or seizure of a moving vehicle, Carroll
v. United States, 267 U.S. 132, 160-62 (1925); an unconscious or injured person, Vauss v. United
States, 370 F.2d 250, 251-52 (D.C. Cir. 1966); a burning house, Michigan v. Tyler, 436 U.S. 499,
509-10 (1978); and commercial premises in jeopardy, State v. Myers, 601 P.2d 239, 244 (Alaska
1979). In some cases, of course, the "lack of time" exception would cover the circumstances, thus
permitting a warrantless search or seizure. In other cases, however, law enforcement officers will
face situations in which they are uncertain regarding whether time to obtain a warrant actually
exists. The proposed constitutional provision could serve to invalidate a warrantless search when
there was in fact time to secure a warrant, even if the officers, when they conducted the search,
believed in good faith that time was lacking. See United States v. Campbell, 581 F.2d 22, 27 (2d
Cir. 1978) (unrealistic to require "20-20 hindsight").

163. This proposition is well established in the District of Columbia. In Dorman v. United
States, 435 F.2d 385, 392-93 (D.C. Cir. 1970), the court established the following criteria to be
considered in determining the presence of exigent circumstances: (1) gravity of offense; (2) reason-
able belief that suspect is armed; (3) clear showing of probable cause; (4) strong reason to believe
that the suspect is in the dwelling; (5) likelihood of escape if not swiftly apprehended; (6) ability to
make peaceful entry as opposed to a "breaking"; and (7) time of entry (day or night).,4ccord United
States v. Lindsay, 506 F.2d 166, 171 (D.C. Cir. 1974); United States v. Minick, No. 81-55, slip op. at
4-5 (D.C. Jan. 5, 1983) (en bane). It should be noted that a current District of Columbia Superior
Court rule precludes the obtaining of a search warrant by telephone. See Minick, No. 81-55, slip op.
at 8 n.3 (discussing D.C. Super. Ct. Cr. R. 41). The court in Afinick pointed out that if warrants
could be obtained by telephone, as is possible under federal rules, see FED. R. CRIM. P. 41(c)(2), the
need for an exigent circumstances exception would be decreased. Id

164. 412 U.S. 218 (1973).
165. Id at 222. In order to be "voluntary," the consent must be the product of "an essentially

free and unconstrained choice" by the subject. Id at 225.
166. Id at 226-27. Accord United States v. Jones, 528 F.2d 303 (9th Cir. 1975) (search constitu-

tional when customs agents merely asked for and received permission to search), cert. denied, 425
U.S. 960 (1976); Commonwealth v. Cantalupo, 1980 Mass. App. Adv. Sh. 741, 402 N.E.2d 1040
(1980) (same; police officers); Frink v. State, Alaska Adv. Sh. 1870, 597 P.2d 154 (1979) (search
constitutional when police did not inform defendant of right to refuse and did nothing to force
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By requiring that the subject of a search be fully informed regarding
his right to refuse such a search, 167 the New Columbia Constitution
would preclude any inquiry into whether the totality of circumstances
surrounding a search rendered the subject's consent voluntary. Such a
per se rule neglects the "complex of values implicated in police question-
ing of a suspect," 168 and ignores the concept that it may be "thoroughly
impractical to impose on the normal consent search the detailed require-
ments of an effective warning."' 69 Furthermore, by requiring that the
subject himself be fully informed, paragraph [B] would destroy the rec-
ognized principle that a valid search may ensue on the consent of a third
party, provided the third party has a "sufficient relationship" to the
premises or the property sought to be searched.' 70

Paragraph [C], which deals with electronic and other forms of eaves-
dropping, was moved on the floor and adopted at approximately 2:30
a.m. on May 25, just before adjournment of that session. There was no
debate on the provision. t A similar electronic surveillance provision
appears in the Model State Constitution. 17 2

In spirit, the proposed electronic interception prohibition comports

compliance with their search request). See aso United States v. DiGregorio, 605 F.2d 1184 (1st Cir.)
(consent is question of fact), cert. denied, 444 U.S. 937 (1979).

In Schneckloth the Supreme Court identified the following factors as relevant in determining vol.
untariness: the victim's age, education, intelligence, and physical condition; length of detention and
nature of questioning; and use of physical coercion. Schneckloth, 412 U.S. at 226. The Court con-
cluded that "the government need not establish such knowledge [of the right to refuse] as the sine
quo non of an effective consent." Id at 227.

167. The proposed provision places on the Government the burden of proving fully informed
consent. This allocation comports with the general rule that the Government has the burden of
proving an exception to the warrant requirement. Eg., Bumper v. North Carolina, 391 U.S. 543,
548 (1968); United States v. Esposito, 484 F. Supp. 556 (E.D.N.Y. 1980) (Government has burden
of showing consent).

168. Schneckloth v. Bustamonte, 412 U.S. 218, 224-25 (1973).
169. Id at 231. In the Court's words,

Consent searches are part of the standard investigatory techniques of law enforcement
agencies. They normally occur on the highway, or in a person's home or office, and under
informal and unstructured conditions. The circumstances that prompt the initial request
to search may develop quickly or be a logical extension of investigative police questioning.
• . . These situations are a far cry from the structured atmosphere of a trial where. . . a
defendant is informed of his trial rights.

Id at 231-32.
170. See United States v. Matlock, 415 U.S. 164, 169-70 (1974) (wife's consent to search is

binding on husband); Chandler v. Maryland, 360 F. Supp. 305, 307-09 (D. Md. 1972) (same). See
also United States v. Canada, 527 F.2d 1374, 1379 (9th Cir. 1975) (by giving traveling companion
certain amount of control over her suitcase, defendant assumed risk that he would consent to
search), cert. denied, 429 U.S. 867 (1976). A "technical trespass" also would violate § 6, although it
does not violate the fourth amendment. See United States v. Johnson, 561 F.2d 832, 841 (D.C.
Cir.), ctrt denied, 432 U.S. 907 (1977).

171. See Transcript, supra note 1, at 437-39 (May 25, 1982). See also Compilation, supra note 1,
at 363 (submitted draft of para. [C] (May 25, 1982)).

172. See MODEL STATE CONST.,supra note 4, at art. I, § 1.03. In commentary to this provision,
the National Municipal League noted that there was considerable disagreement about whether
electronic interception, such as wiretapping, should be legalized. The League concluded, however,
that "law enforcement authorities will resort to interception . . . whether authorized or not; the
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with current law in the District of Columbia.1 73 Unlike the proposed
provision, however, current law permits electronic interception to occur
without a warrant under certain specified circumstances.174 Where such
a warrantless interception has occurred, a judicial officer may thereafter
approve the interception. 1 75

The absolute, per se approach-"No such interception shall occur ex-
cept following issuance of a warrant"-would eliminate the existing spe-
cial circumstances exception. Every warrantless electronic interception
would be invalid, regardless of how compelling the circumstances under
which the electronic seizure occurred. Violation of the provision would
result in exclusion of the illegally obtained evidence in any court, 76 re-
gardless of whether the person whose communication was intercepted
was the same person against whom the evidence would have been
used. 177 Violation also could result in an award of damages to the ag-
grieved party.178 Finally, by prohibiting an exception for exigent cir-

availability of a method whereby limited interception can be carried out lawfully is, therefore, a
step in the direction of reasonable controls." Id at 32.

173. The current D.C. Code has a number of sections deal with electronic interception. See
D.C. CODE ANN. §§ 23-541 to -556 (Michie 1981). These provisions make clear that electronic
interception generally is considered undesirable, and should not be used unless absolutely necessary.
See, e.g., id § 23-542 (interception unlawful except as specifically provided in Code); id § 23-547(a)
(describing required contents of investigative or law enforcement officer's application for judicial
order permitting interception); id § 23-554 (authorizing award of damages to person whose wire or
oral communication was intercepted, disclosed, or used in violation of the Code).

174. Section 23-548 provides that notwithstanding any other provision, an investigative or law
enforcement officer specially designated by the United States attorney for the District of Columbia
may proceed with interception prior to obtaining a warrant if he reasonably believes:

(1) an emergency situation exists with respect to conspiratorial activities characteristic
of organized crime that requires a wire or oral communication to be intercepted before an
order authorizing the interception can with due diligence be obtained, and

(2) there are grounds upon which an order could be entered under this subchapter to
authorize interception[.]

/d § 23-548(a)(1), (2). In order to use this exception, the officer must apply for an order approving
the interception within 72 hours after the interception has occurred or begins to occur. Id § 23-
548(a). Furthermore, the interception must cease as soon as the communication that is being
sought is obtained or as soon as the application for an order is denied, whichever first occurs. Id See
aso id § 23-554(b) (good faith reliance on court order or legislative authorization constitutes com-
plete defense in civil action brought by aggrieved party).

175. See id §§ 23-547 to -548.
176. NEw COLUMBIA CONsT. art. I, § 6 (proposed May 29, 1982) ("Evidence obtained in vio-

lation of this [electronic interception] paragraph shall not be admissible in any court").
177. See id (evidence shall not be admissible against any person). By prohibiting use of ille-

gally obtained evidence against any person, the proposed provision eliminates the standing require-
ment that exists under current law. Current law permits only an "aggrieved person" to move for
suppression of illegally obtained evidence. See id § 23-551(b). An "aggrieved person" is a "person
who was a party to any intercepted wire or oral communication or a person against whom the
interception was directed." Id § 23-541(9). See also Khaalis v. United States, 408 A.2d 313 (D.C.
1979) (construing D.C. CODE ANN. §§ 23-551(b), 23-541(9)) (appellants whose conversations were
not intercepted had no standing to challenge use of evidence; appellants whose conversations were
intercepted had no standing because they were trespassers), cert. denied, 444 U.S. 1092 (1980).

178. Under District of Columbia law, a civil cause of action may be maintained for violations
of the D.C. Code and the remedy may be an award of damages. D.C. CODE ANN. § 23-554 (Michie
1981). Only a "person whose wire or oral communication is intercepted, disclosed or used in viola-
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cumstances, the proposed provision would conflict with a federal law
that permits just such an exception.1 79 The proposed absolute prohibi-
tion of warrantless electronic interception represents a tangible threat to
legitimate investigative and law enforcement activities.

Section 5's three paragraphs greatly expand the current law with re-
gard to the right of privacy and the right to be secure against unreasona-
ble searches and seizures. Based on the belief that the current state of
the law under the federal fourth amendment is "chaotic," the section
attempts to spell out the specific circumstances under which the right to
privacy would or would not be protected and under which a search
would or would not be reasonable. This simplistic approach attempts to
draw bright lines around the right to privacy in the context of searches
and seizures. Nevertheless, such an approach merely subsumes the sub-
tle borderline situations that are responsible for the supposed "chaos" in
fourth amendment jurisprudence today. In its effort to strengthen what
the Convention apparently perceived as an impotent exclusionary rule,
the proposed section goes too far. It makes the exclusionary rule appli-
cable in areas in which, for public policy reasons, it never has been ap-
plied. In the long run, the law under proposed section 5 may well prove
to be at least as chaotic as the federal fourth amendment jurisprudence
it seeks to clarify and reform. By creating rigid, per se rules, 180 the sec-
tion will provide fertile ground for challenging all warrantless searches,
regardless of whether any particular search was reasonable in fact.

. Arrestees and defendants

Section 7. Rights of Arrestees and Defendants. In all criminal mat-
ters, all persons have the right to the assistance of competent counsel

tion of [the Code]" may use that provision, however. See id. § 23-554(a). By eliminating any stand-
ing requirement, the proposed constitutional provision conceivably could allow a person whose
conversation had not been intercepted, but against whom some illegally obtained evidence had
been used, to recover damages.

179. See 18 U.S.C. § 2518(7) (1976) (Omnibus Crime Control and Safe Streets Act of 1968).
The current D.C. Code clearly recognizes that local laws could conflict with federal law. It thus
provides that certain of the District's electronic interception provisions "shall be construed to sup-
plement, and not to supersede or otherwise limit the provisions of chapter 119 of title 18, United
States Code [including 18 U.S.C. § 2518(7)]." D.C. CODE ANN. § 23-556(a) (Michie 1981). Other
specified sections "shall be construed not to supersede or otherwise limit [18 U.S.C. ch. 119], except
in cases of irreconcilable conflict." Id § 23-556(b). The D.C. Code's special circumstances excep-
tion, § 23-548, is among those in the latter group. Nevertheless, as § 23-548 now stands, it is not in
"irreconcilable conflict" with the corresponding federal provision, title 18, § 2518(7). The two pro-
visions are, in relevant part, identical. Furthermore, for purposes of suppressing unlawfully ob-
tained evidence, the phrase "unlawful interception" in the D.C. Code has been interpreted as
having the same meaning as in the corresponding federal law. See United States v. Johnson, No.
82-1163, slip op. at 11-12 (D.C. Cir. Dec. 21, 1982). Implementation of § 6, para. [C] would create
an irreconcilable conflict between the federal provision and the New Columbia Constitution.

180. Not only does the proposed provision detail permissible exceptions to the warrant require-
ment, but it also mandates that "no other exception" exists. Thus, every warrantless search must fit
into the four corners of § 6, or else be found invalid.
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from commencement of a custodial interrogation, during trial and ap-
peal, and whenever they are subject to a deprivation of liberty. When
arrested they shall be informed of their right to consult with counsel.
Persons charged with a crime have the right to receive an explicit
statement of the nature and cause of the accusation, to the discovery
of all evidence possessed by the State, and to the presumption of inno-
cence until proven guilty beyond a reasonable doubt. Convicted per-
sons shall have the right to judicial review. 18 1

The Rights Subcommittee attempted to go beyond the sixth amend-
ment to the federal Constitution.18 2 The Subcommittee's rationale ap-
pears to have been two-fold. 183 First, it felt that the sixth amendment
failed to provide a complete right to counsel and to access to the Gov-
ernment's evidence.'8 4 Second, the assistance of a "competent" attorney
was deemed necessary because "most criminal appeals, [and] most crim-
inal trials, are. . . lost as the result of lack of competent representation,
not by a lack of representation."' 185

Part of section 7 is unexceptionable. For example, the right to counsel
attaches at the commencement of custodial interrogation. Although
this position appears to be fairly consistent with current law, by requir-
ing that a person subject to a "deprivation of liberty" be accorded a
right to counsel, the provision goes further than present law. Under that
law, the right to counsel attaches only at or after the time that adver-
sarial judicial proceedings have been initiated against the accused.' 86

Section 7 establishes a right to counsel at the time of arrest. Thus, even
in the absence of custodial interrogation, section 7 could require that a
Miranda warning and right-to-counsel statement be given at the time of
arrest or its equivalent.

In addition, the provision establishes a right to counsel in certain mis-
demeanor cases, as well as felonies.187 This kind of requirement is lack-

181. NEw COLUMBIA CONsT. art. 1, § 7 (proposed May 29, 1982).
182. See Transcript, supra note 1, at 173-74 (May 24, 1982). The sixth amendment provides, in

pertinent part: "In all criminal prosecutions, the accused shall have .. the Assistance of Counsel
for his defense." U.S. CONST. amend. VI.

183. The section on Arrestees and Defendants was among those for which the Subcommittee
circulated no report. See supra note 39 and accompanying text. Thus, the Subcommittee's intent
can be gleaned only from debate on the floor.

184. See Transcript, supra note 1, at 147 (May 24, 1982) (statement of Delegate Marcus).
185. Id at 146 (statement of Delegate Marcus).
186. See United States v. Ash, 413 U.S. 300 (1973). See also Miranda v. Arizona, 384 U.S. 436

(1966) (right to counsel must be provided during custodial interrogation unless there is valid
waiver).

As originally drafted, the Committee intended the right to counsel to attach "the minute a po-
liceman puts his hand on you and. . . says, 'You are under arrest.' " Transcript, mpra note 1, at
155 (May 24, 1982). Denying this meaning of the plain words of the section, the Committee agreed
to strike the word "arrest," but refused to eliminate the phrase "whenever they are subject to a
deprivation of liberty." Id at 143. Both mean the same thing.

187. Cf NEW COLUMBIA CONST. art. I, § 7 (proposed May 29, 1982) ("in all criminal mat-
ters") (emphasis added).
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ing in novelty"' and does not go beyond current law if interpreted
according to a rule of reason. 8 9 The right to appellate counsel embod-
ied in the proposed provision also previously has been established. 90

The provision in section 7 permitting the discovery of all evidence
possessed by the state goes beyond the current practice in federal courts.
The Federal Rules of Criminal Procedure provide for only limited dis-
covery and inspection of prosecutorial documents. Under the Rules,' 9 '
statements of the Government's present or prospective witnesses need
not be furnished except as provided under the Jencks Act.' 92 The
Jencks Act, in turn, provides that no statement of a Government witness
in a criminal prosecution shall be subject to subpoena, discovery, or in-
spection until the witness has testified on direct examination at the trial
of the case. 193 After the witness has testified, the court, on motion of the
defendant, can order the Government to produce any statement of the
witness that relates to the subject matter on which the witness testi-
fied. 194 If the witness does not testify at trial or testifies on a subject that
is different from that to which his statement relates, then the defendant
has no right to the evidence.

By providing criminal defendants with a right to discover all of the
State's evidence, section 7 of the New Columbia Constitution would
greatly expand the scope of discovery generally accorded a defendant
under federal and District of Columbia law. The proposed provision
could, for example, compel disclosure of the names and addresses of for-
merly privileged "informants" before trial. 195 Furthermore, under the
new system of bail envisioned in the proposed constitution, 96 this disclo-
sure could be compelled while the accused is at large. Given the impor-
tant policy considerations of protecting informants who give law
enforcement officials initial leads and of protecting witnesses who poten-
tially could be subjected to harassment, 97 the Convention should have

188. See, e.g., HAWAII CONST. art. I, § 14 (counsel required for offense punishable by imprison-
ment). See also Gideon v. Wainwright, 372 U.S. 335 (1963) (right to counsel in felony prosecution).

189. As with the right to jury trial embodied in the proposed constitution, see infia notes 254-58

and accompanying text, the provision that counsel must be provided "in all criminal matters"

could be read literally, thus requiring provision of counsel, if requested, for a relatively minor of-
fense, such as a traffic violation. A rule of reason therefore should be read into this section.

190. See Douglas v. California, 372 U.S. 353 (1963).

191. See FED. R. CRIM. P. 16(a)(2).
192. 18 U.S.C. § 3500 (1976).
193. Id § 3500(a).
194. Id. § 3500(b).
195. See Transcript, supra note 1, at 151 (May 24, 1982) (statement of author). The Rights

Committee's claim that names and addresses of witnesses will not "necessarily" be provided, but
only "the evidence. . . held by the prosecution against" the defendant, id. at 147 (statement of
Delegate Marcus), simply does not comport with the language of the section, which states that
defendants may discover all evidence possessed by the state.

196. See infra notes 231-48 and accompanying text.
197. Cf. PRESIDENT'S TASK FORCE ON VICTIMS OF CRIME, supra note 123, at 19-20 (recom-
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limited discovery to the scope presently allowed under the Federal Rules
of Criminal Procedure. As in many of the proposed provisions of the
constitution, the Convention neglected the public policy considerations,
protecting society as a whole, that could conflict with individual rights,
such as the important need to protect informants and witnesses.

5 The GrandJuy system

Section 8. Grand Jury.
[A] All persons have the right to be free from unwarranted or arbi-

trary prosecutions. The grand jury shall not engage in fishing
expeditions. Grand jury indictments are required for all offenses
carrying authorized prison sentences of one year or more.
Grand jurors shall be drawn from a cross-section of the commu-
nity. All grand jury witnesses shall have the right to assistance
and presence of counsel, to be informed of the privilege against
self-incrimination, and to be advised if they are, or may become,
targets of prosecution. Criminal defendants are entitled to
grand jury transcripts in a timely fashion.

[B] The grand jury shall appoint and the State shall pay non-gov-
ernmental counsel for independent advice. Indictments shall be
issued only on probable cause and shall, upon motion, be dis-
missed for violations of this section.

[C] The House of Delegates shall determine the manner of grand
jury selection and operation.19 8

This proposed section constitutes a sweeping revision of the grand
jury procedure that currently exists in the District of Columbia.1 99 The
revision represents the Rights Committee's dissatisfaction with the pres-
ent grand jury system as a whole.2°° Although the section's stated pur-
pose was to improve the criminal justice system in the District,20 1 the
far-reaching changes contemplated are unjustified.

mending that legislation be enacted to prevent addresses of victims and witnesses from being made
available to public or defense, absent clear need as determined by court).

198. NEw COLUMBIA CoNsT. art. I, § 8 (proposed May 29, 1982).
199. See infra notes 202-30 and accompanying text. The section on grand juries was among

those for which neither the Rights Committee nor the Rights Subcommittee provided a written
explanation. See supra notes 38-39 and accompanying text. As a result, it was impossible for the
Convention delegates to know the extent of the changes contemplated by the section. Not surpris-
ingly, debate on the section's controversial provisions bogged down on May 24. The controversy
focused generally on the question of whether the Committee's proposed section constituted an im-
provement over the grand jury provision of the fifth amendment of the United States Constitution.
See Transcript, supra note 1, at 174-79 (May 24, 1982). The next day the delegates received a
"reformulat[ed]" version, which was debated and adopted by voice vote on May 26. Id at 72-82
(May 26, 1982).

200. A Rights Committee member stated that the grand jury system "has declined; it has been
abused. It has lost its original protective purpose and now, as is widely recognized, is simply a tool
of the prosecution in most instances." Transcript, supra note 1, at 181 (May 24, 1982) (statement of
Delegate Kameny).

201. See id
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Six elements of the proposed grand jury section are involved: first, the
provision's inclusion of the term "fishing expeditions"; second, the in-
dictment requirement for "offenses" carrying an authorized prison sen-
tence of one year or more; third, the provision of counsel for witnesses;
fourth, the furnishing of grand jury transcripts to criminal defendants;
fifth, the provision for independent legal counsel for grand juries; and
sixth, the requirement that indictments be dismissed for violations of the
proposed section.

Currently, the grand juries in the Superior Court of the District of
Columbia are modeled after the federal grand jury system.20 2 Although
the pertinent statutes20 3 do not explicitly define the function of the
grand jury, it is established that the grand jury's role is to determine,
through investigation, whether probable cause exists to believe that a
crime was committed, and thus to protect citizens from unfounded crim-
inal prosecution. 204 In this way, the grand jury system functions as both
"a shield and a sword." 205

The proposed prohibition against "fishing expeditions" 20 6 is likely to
obstruct grand juries' historical function of investigating possible crimes
in order to make probable cause determinations. Although grand juries
should not be privileged to engage in the abuses to which the term "fish-
ing expeditions" seems to refer, they also should not be constrained by
overly broad limitations on their abilities to conduct investigations. 20 7

202. Christian v. United States, 394 A.2d 1, 42-43 (D.C. 1978), cert. denied, 442 U.S. 944 (1979).
See D.C. CODE ANN. § 11-1903 (Michie 1981).

203. See D.C. CODE ANN. § 11-1903 (Michie 1981); see a/so 18 U.S.C. §§ 3331-3334 (1976);
FED. R. CRIM. P. 6.

204. See United States v. Calandra, 414 U.S. 338, 343 (1974); United States v. Dionisio, 410
U.S. 1, 15 (1973); Branzburg v. Hayes, 408 U.S. 665, 686-87 (1972).

205. Y. KAMISAR, W. LAFAVE & J. ISRAEL, MODERN CRIMINAL PROCEDURE: CASES, COM-
MENTS, QUESTIONS 712 (1980) [hereinafter cited as MODERN CRIMINAL PROCEDURE].

206. The use of the term "fishing expedition" by the Committee was defended by a Committee
member during debate on the ground that "[the term] fishing expeditions is, in fact, in case law, so
it is acceptable language. It has been used by the Supreme Court." Transcript, .rupra note 1, at 72
(May 26, 1982) (statement of Delegate Marcus). The Supreme Court has used the term, but not in
the manner meant by the Committee. See Hickman v. Taylor, 329 U.S. 495, 507 (1947) ("No
longer can the time-honored cry of 'fishing expedition' serve to preclude a party from inquiring into
the facts underlying his opponent's case"). The phrase "fishing expedition" also has been used in
the context of motions to compel release of grand jury transcripts. See, e.g., Thomas v. United
States, 597 F.2d 656, 658 (8th Cir. 1979) (defendant's general allegation of need for grand jury
transcript was "fishing expedition" that did not serve to establish particular need necessary for
release of transcript); see also infra note 220 and accompanying text. The term "fishing expedition"
certainly is not a legal standard or term of art. On the contrary, the phrase has been used to
illustrate only that a litigant has failed to meet a more narrow legal standard such as "particular-
ized need." Thus, if the drafters of the New Columbia Constitution wished in some way to con-
strain grand jury investigations, they should have stated in explicit and positive terms what a grand
jury could do, instead of what it could not do.

207. Justice Powell, writing for the Court in United States v. Calandra, 414 U.S. 338 (1974),
commented on the proper scope of grand jury investigative authority:

The scope of the grand jury's powers reflects its special role in ensuring fair and effec-
tive law enforcement. A grand jury proceeding is not an adversary hearing in which the
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By the unfortunate choice of the colloquial and outmoded phrase "fish-
ing expeditions" in the first sentence of section 8, the Rights Committee
would impair the proper functioning of the grand jury as an investiga-
tive body.

Indeed, the prohibition against "fishing expeditions" erroneously may
be construed to require some level of evidence just short of probable
cause merely to permit the convening of a grand jury. Such a prerequi-
site to investigation not only would inhibit the role of the grand jury to
inquire into any matter within its competence, but also could compel a
premature determination of the existence of some evidence of a crime
before the grand jury could be impaneled to investigate. The provision
indicates neither who or what would make the initial determination for
a grand jury to begin its investigation nor what standard would be used.
Thus, to preserve the essential function of the grand jury as an investiga-
tive body, the prohibition against "fishing expeditions" should be
deleted.

The fifth amendment to the United States Constitution requires that
only felonies be charged by grand jury indictments. 20 8 Under proposed
section 8's third sentence, certain misdemeanors also will require such
indictments. This awkward result will occur because the constitution
would require grand jury indictments for all offenses carrying sentences
of one year or more.20 9 Certain misdemeanors under the D.C. Code
carry prison sentences of up to one year.210 The impaneling of a grand
jury and initiation of grand jury proceedings require a considerable ex-
penditure of time and resources. The resources required for grand jury
investigations should not be spent on offenses that are neither of the
magnitude nor of the complexity of felony offenses.211

guilt or innocence of the accused is adjudicated. Rather, it is an ex pare investigation to
determine whether criminal proceedings should be instituted against any person. The
grand jury's power must be broad if its public responsibility is adequately to be
discharged.

d at 343-44.
208. The fifth amendment provides, in pertinent part: "No person shall be held to answer for a

capital, or otherwise infamous crime, unless on a presentment or indictment of a Grand Jury."
U.S. CONST. amend. V.

209. Set NEw COLUMBIA CONST. art. I, § 8 (proposed May 29, 1982). The original version of
§ 8 (originally numbered § 7) provided that indictments would be required for offenses "carrying a
penalty of imprisonment exceeding one year." See Rights Committee Proposal, supra note 38, at 233
(Compilation, supra note 1, at 233) (emphasis added). As submitted to the delegates for voting,
however, the provision required indictments for offenses that had "authorized prison sentences of
oneyear or more." See Compilation, supra note 1, at 364 (emphasis added). The result of the charge,
even if unintended, is that current misdemeanor offenses carrying a maximum penalty of one year
would become indictable offenses.

210. See, e.g., D.C. CODE ANN. § 22-702 (Michie 1981) (bribery); id § 22-3001 (seduction); id
§ 22-901 (child abuse).

211. See MODERN CRIMINAL PROCEDURE, supra note 205, at 713, in which the authors state:
"Because grand jury investigations are expensive, time-consuming, and cumbersome, ordinarily
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The fifth sentence of section 8 provides for the right of assistance and
presence of counsel for witnesses in grand jury proceedings. On its face,
this provision does not disclose its controversial character. The majority
of states do not permit assistance of counsel for witnesses at grand jury
proceedings. 212 States that do provide this right have imposed limita-
tions on the procedure. Counsel may advise the witness and object to
certain lines of questioning, but may not examine or cross-examine wit-
nesses.213 Only the witness who is a target of the proceeding may have
assistance and presence of counsel. 214 Although witnesses who have been
granted immunity from prosecution may have assistance of counsel,
their counsel may be present for consultation only outside of the grand
jury room.215 These kinds of limitation are based on sound policy. A
grand jury proceeding should not become an adversarial mini-trial.21 6

In light of the last sentence of section 8, which provides that the new
state House of Delegates will determine the manner in which grand ju-
ries will operate, the participation of witnesses' counsel basically could
become unobjectionable, if the new legislature imposes reasonable limi-
tations similar to those in other jurisdictions. If no checks were created,
however, grand jury proceedings in the new state could become lengthy,
time-consuming mini-trials, severely hampering the grand jury's investi-
gative function and thereby impeding the efficient administration ofjus-
tice. The sixth sentence of section 8 would permit the defendant, as a
matter of right, to obtain transcripts of grand jury proceedings. This
provision departs from the Federal Rules of Criminal Procedure, which
exclude such transcripts from the body of evidence that the defendant,
by right, may obtain from the Government. 217 Furthermore, the Fed-
eral Rules provide for secrecy of grand jury proceedings. 218 Courts have

they are reserved for inquiries that are complex, require extensive investigation or inquiry achieved
with the least amount of publicity."

212. See Steele, Right to Counsel at the GrandJuy Stage of Criminal Proceedings, 36 Mo. L. REv. 193,
210 (1971) (in general, courts have relied on due process as sufficient protection for witnesses in
grand jury proceedings).

213. Eg., KAN. STAT. ANN. § 22-3009 (1981).
214. E.g., ARIZ. REV. STAT. ANN. § 21-412 (West 1975); ILL. ANN. STAT. ch. 38, § 112-4

(Smith-Hurd 1980).
215. See REv. CODE WASH. ANN. § 10-27.120 (West 1980).
216. The Supreme Court forcefully stated this policy in United States v. Dionisio, 410 U.S. l

(1973). "Any holding that would saddle a grand jury with minitrials and preliminary showings
would assuredly impede its investigation and frustrate the public's interest in the fair and expedi-
tious administration of criminal laws." Id at 17.

217. See FED. R. CRIM. P. 16(a)(1), (3).
218. See id 6(e). The maintenance of grand jury secrecy is necessary for the following reasons:

(1) to prevent the escape of those whose indictment may be contemplated; (2) to insure
the utmost freedom to the grand jury in its deliberations, and to prevent persons subject to
indictment or their friends from importuning the grand jurors; (3) to prevent subornation
of perjury or tampering with the witnesses who may testify before [the] grand jury and
later appear at the trial of those indicted by it; (4) to encourage free and untrammeled
disclosures by persons who have information with respect to the commission of crimes; (5)

674
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used a balancing test in rendering decisions on a defendant's motions to
obtain grand jury transcripts, considering the defendant's need for the
evidence as well as the need to preserve grand jury secrecy.2 t 9 The de-
fense bears the burden of showing that the defendant has aparticularLed
need for the transcript, 220 and a presumption of secrecy weighs in favor
of nondisclosure of grand jury transcripts.

Section 8, rather than recognizing a societal interest in maintaining
the secrecy of grand jury transcripts, simply accords the defendant an
absolute right to obtain such materials. The granting of such an abso-
lute right would pose serious threats to the grand jury as an institution.

The seventh sentence of section 8 provides that the grand jury is to
appoint, and the state is to pay, nongovernmental counsel to direct the
grand jury. Convention debate referred to the opinion that grand juries
have lost their independent character and function essentially as a "tool
of the prosecution." 221 Of course, a grand jury must rely on the execu-
tive branch of government for preparation and presentation of the
case. 222 The Committee, however, apparently considered the interde-
pendence between a grand jury and the executive branch to be a flaw
rather than a practical and necessary characteristic of the criminal jus-
tice system. The independent counsel required by section 8 would
"serve the functional role which is presently filled by the prosecutor...
[but] in a more neutral fashion. '223

to protect innocent accused who is exonerated from disclosure of the fact that he has been
under investigation, and from the expense of standing trial where there was no probability
of guilt.

United States v. Procter & Gamble Co., 356 U.S. 677, 681-82 n.6 (1958); see also In re Shopping Cart
Antitrust Litig., 95 F.R.D. 309, 312 (1982).

219. See Douglas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211 (1979); S.E.C. v. National
Student Mktg. Corp., 430 F. Supp. 639, 641 (D.D.C. 1977); United States v. Alexander, 428 A.2d
42, 53 (D.C. 1980).

220. See Johnson v. United States, 297 F.2d 195, 197 (D.C. Cir. 1961) (quoting Pittsburgh
Plate Glass Co. v. United States, 360 U.S. 395, 400 (1959)); United States v. Alexander, 428 A.2d
42, 53 (D.C. 1980). A general statement of need does not suffice to meet the particularity require-
ment under federal law. Thus, in United States v. Procter & Gamble Co., 356 U.S. 677 (1958), the
Supreme Court held that wholesale discovery of a grand jury transcript was unwarranted when the
party seeking the transcript showed merely that the transcript would be useful and relevant to its
case: "If the grand jury transcript were made available, discovery through depositions, which might
involve delay and substantial costs, would be avoided. Yet these showings fall short of proof that
without the transcript a defense would be greatly prejudiced or that without reference to it an
injustice would be done." Id at 682. See also Thomas v. United States, 597 F.2d 656 (1979) (peti-
tioner's allegation that he was being deprived of documents "important" to his case found to be a
"fishing expedition," not a statement of particularized need).

221. Seesu/ra note 200 and accompanying text.
222. See 8 J. MOORE, MOORE's FEDERAL PRACTICE 6.02[1], at 6-22 (2d ed. 1982). Speaking

of federal grand juries, Professor Moore noted that an entity composed of laymen "is hardly capa-
ble of taking the initiative in the often complex matters arising in federal criminal litigation. It
must necessarily rely on the Executive Branch. . .to initiate and prepare the criminal cases which
come before it." Id (citation omitted) (emphasis added).

223. Transcript, supra note 1, at 195 (May 24, 1982) (statement of Delegate Kameny). Charac-
terization of the independent counsel as an alternate to the prosecutor may be going too far; the
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The drafters of section 8 apparently intended to circumscribe the dis-
cretion that a United States Attorney, as prosecutor for crimes in the
District of Columbia,2 24 now enjoys in deciding whether to file an in-
dictment voted by a grand jury.225 With this intent, section 8 must be
considered to be ill conceived. Extra-governmental counsel would not be
accountable to any branch of government. 226 A prosecutor, as an officer
of the executive branch of the government, is answerable to the electo-
rate through that executive branch. This kind of indirect restraint
would not exist for independent, nongovernmental counsel. The direc-
tion of law enforcement in a state should be set by a representative of
the executive branch who is empowered to make certain that the laws
are faithfully executed. Removing the prosecutor from the grand jury
proceedings would negate this essential institutional function of the ex-
ecutive branch, leaving the guidance of law enforcement activities to be
set by the whims of nongovernmental, nonaccountable outside
attorneys.

The ninth sentence of section 8 provides for the dismissal of an indict-
ment for violations of the section.227 Thus, technical or procedural, non-
prejudicial errors228 could be invoked to block the prosecution of

delegates themselves disagreed about whether this was the meaning of the independent counsel
provision. See id at 184 (statement of Delegate Marcus) (independent counsel would not be the one
to bring the charges). Cf Compilation, supra note 1, at 282 (General Counsel Memo on the Bill of
Rights (May 24, 1982)) ("it is uncertain just what the Committee had in mind" when it wrote the
independent counsel provision). What is certain, however, is that the independent counsel provi-
sion was intended in some manner to moderate the activities of state prosecuting attorneys.

224. D.C. CODE ANN. § 23-101(b) (Michie 1981) provides that all criminal prosecutions except
for those listed (e.g., disorderly conduct) shall be conducted by the U.S. Attorney for the District of
Columbia. Although this division of authority could be changed if the District of Columbia were to
become a state, the state attorney general fulfilling the current U.S. Attorney's role presumably
would exercise similar powers.

225. See United States v. Cox, 342 F.2d 167 (5th Cir.), ert. denied, 381 U.S. 935 (1965). In Cox
the Court of Appeals for the Fifth Circuit held that a U.S. Attorney in a federal prosecution could
decline to sign, and thus validate, an indictment that a grand jury had requested him to prepare.
In part, the basis of allowing this discretion was that a decision regarding whether to commence or
maintain a prosecution may depend on policy matters "wholly apart from any question of probable
cause." Id at 171. In light of the Constitutional Convention's apparent desire to render grand
juries free from "influence," the independent counsel provision could be interpreted as preventing
the state attorney general's office from exercising this kind of discretion.

226. See Transcript, supra note 1, at 179 (May 24, 1982) (statement of Delegate Clarke) ("[this
provision] will place the prosecution of grand jury cases in the hands of independent [counsel who]
...is responsible to no one").

227. Indeed, dismissal of the indictment would be mandatoy on motion of the defendant if a
violation of § 8 had occurred. See NEW COLUMBIA CONsT. art. I, § 8 (proposed May 29, 1982)
(indictment "shall" be dismissed on motion).

228. The proposed provision does not distinguish between prejudicial and nonprejudicial vio-
lations. Instead, it permits dismissal for any violation of the section. In essence, § 8 creates an
irrebuttable presumption of prejudice for violations of any right created by the section.

The provision does not, however, require that indictments be dismissed with prejudice. Thus,
proposed § 8 mayld make it possible for the state subsequently to obtain a valid indictment based
on the same evidence as the dismissed indictment. Here again, the problem of constitutional inter-
pretation is complicated by the lack of a detailed and substantive committee report.
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substantive criminal offenses. This provision threatens to nullify the
traditional presumption of regularity in grand jury proceedings. 229 This
presumption is grounded in the concept of a grand jury as a body of lay
persons whose function is to conduct inquiries "unfettered by technical
rules. '230 To permit even nonprejudicial errors automatically to scuttle
an indictment would be to elevate form over substance.

Although the present grand jury system may warrant criticism, sec-
tion 8 of the proposed constitution is an overly broad response to cur-
rently claimed deficiencies. Abuses of the grand jury system may exist.
The system nevertheless retains a vital role as both a "shield and a
sword" in criminal prosecutions. Section 8 fundamentally would alter
the nature of grand juries in the name of ameliorating alleged weak-
nesses. Furthermore, the proposed provision creates a potent and un-
warranted weapon in the form of mandatory dismissal of indictments
tainted by violations of section 8.

6. Bail

Section 9. Bail. The sole purpose of bail is to assure the presence of
the accused at trial. Bail shall not be excessive and may take the form
of a cash or property guarantee.23 1

The interpretation of the legislative history of the proposed bail provi-
sion could have a profound effect on bail and preventive detention law
in the District of Columbia. One purpose of the section was to "broaden
the way bail may be posted. '232 In addition, and more important, the
function of bail was to be narrowed to a single purpose: to ensure the
presence of the accused at trial.233 In drafting the provision, the Rights
Subcommittee considered language limiting the availability of bail if
release of the accused would pose a "danger to the community or fam-
ily."'234 No such limitation, however, was proposed to the Convention.

229. See United States v. Hubbard, 474 F. Supp. 64, 86 (D.D.C. 1979).
230. See Costello v. United States, 350 U.S. 359, 364 (1956).
231. NEw COLUMBIA CONST. art. I, § 9 (proposed May 29, 1982).
232. Compilation, supra note I, at 296 (Rights Subcommittee, Report on the Article on Rights

(May 22, 1982)). This provision was further supported on the ground that every person accused of
a crime is innocent until proven guilty. A Rights Committee member offered this proposition by
stating that "when you are arrested, you have not been convicted. You are innocent until proven
guilty-something cherished by all of us. Therefore, you cannot properly be deprived of your
rights, freedoms or liberties." Transcript, supra note 1, at 201-02 (May 24, 1982) (statement of
Delegate Kameny).

233. The rationale for explicitly limiting bail to this single purpose was set forth by the Con-
vention General Counsel, who stated: "The committee here is trying to protect . . . a very basic
concept, the original concept of bail being to assure the presence of the accused at trial. That
concept has been abused over the years, in that bail would be set so excessively as to keep the person
from getting out so that they could assure that they would be holding him for trial." Transcript,
supra note I, at 205-06 (May 24, 1982) (statement of Convention General Counsel Thomas).

234. See Compilation, supra note 1, at 19 (Rights Subcommittee, Weekly Report (Apr. 19-23,
1982)); see also id at 17 ("community safety" language considered); id. at 58 ("danger to the com-
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No such limitation appears in the proposed provision.
This absence is significant. Under current District of Columbia law, a

person adjudged dangerous to the community may be released, but the
release could be subject to significant limitations. 235 Under the pro-
posed constitution, individual or community safety could not be consid-
ered in determining whether to allow unlimited release on bail.

During debate on the appropriate use of bail, the delegates never ex-
plicitly stated what effect the proposed provision would have on the Dis-
trict of Columbia's preventive detention statute. 236 The statute permits
detention of a narrow class of persons, including those accused of non-
capital dangerous crimes and those who threaten or attempt to threaten
prospective jurors or witnesses. 23 7

There are two possible interpretations of section 9. The first interpre-
tation assumes that section 9 was directed only at the amount of bail.
According to this interpretation, the proposed bail provision would per-
mit judicial officers to order-just as they currently do-pretrial deten-
tion of persons accused of a dangerous crime.238 Then, if preventive
detention were not ordered, proposed section 9 would become effective.
If this interpretation of the proposed constitutional bail provision were
correct, then the provision would have an important effect. A judicial

munity" language considered). See also infra notes 236-48 and accompanying text (discussing rela.
tionship between bail and preventive detention).

235. In noncapital cases, any person charged with an offense must be released on personal
recognizance or bail, unless a judge or magistrate determines that "such a release will not reason-
ably assure the appearance of the person as required or the safety of any other person or the com-
munity." D.C. CODE ANN. § 23-1321(a) (Michie 1981) (emphasis added). If the judicial officer
determines that release would not reasonably assure the safety of the community or the accused's
appearance at trial, he may impose conditions of release, such as restrictions on travel and restric-
tions on place of abode. See id

236. See D.C. CODE ANN. § 23-1322(a)(1), (b)-(e) (Michie (1981).
237. Under the District's pretrial preventive detention statute, a judicial officer may order pre-

trial detention of a person charged with a dangerous crime (as defined in § 23-1331(3)), a crime of
violence (as defined in § 23-1331(4)), or any offense if the person attempts to obstruct justice by
threatening or intimidating any prospective witness or juror. Id § 23-1332(a). Preventive deten-
tion may be ordered, however, only if the judicial officer holds a pretrial detention hearing accord-
ing to the provisions of subsections (b)(1) and (c)(1) of the statute and then finds one of the above
described situations to exist. This statute has been held not to violate due process because there is a
compelling state interest in the pretrial detention of the narrow class of persons covered by the
statute. See United States v. Edwards, 430 A.2d 1321, 1341 (D.C. 1981) (en bane), ce/. denied, 455
U.S. 1022 (1982). See a/rco D.C. CODE ANN. § 23-1323 (Michie 1981) (detention of narcotics ad-
dicts).

The District of Columbia's statute is unique in that it permits preventive detention of persons
charged with certain noncapital offenses, including unlawful sale of a narcotic. See D.C. CODE ANN.
§ 23-1331 (Michie 1981) (definition of "dangerous crime"). Another statute, id § 23-1325, permits
detention in the case of a person charged with a capital offense. This latter provision is not unu-
sual. Cf FED. R. CRIM. P. 46(a) (eligibility for release prior to trial governed by, inter alia, 18
U.S.C. § 3148 (1976) (person charged with offense punishable by death may be ordered detained if
court or judge has reason to believe that release poses risk of flight or danger to any other person or
to the community)).

238. See D.C. CODE ANN. § 23-1322(a) (Michie 1981).
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officer would be precluded from setting conditions for the accused's re-
lease on bail, based solely on the officer's determination that the accused
represented a threat to community safety. 239

This reading of the proposed bail provision may be reasonable,2 40 and
is supported by the delegates' declining to make bail an absolute
right.24 ' Yet this interpretation lacks explicit support in the Convention
records, which indicate that the drafters of the provision intended com-
plete abolition of preventive detention, possibly even for capital crimes.
Describing the bail provision, the Rights Subcommittee wrote:

There was .. .great sympathy for using conditional pre-trial re-
lease as a means of safeguarding the community, especially those in-
volved in a doemestic [sic] dispute with the accused .. . [but] the
[Sub]committee agreed[, however,] that this too held the potential for
widespread misuse; the [Sub]committee felt that the remedy for do-
mestic violence lies not in the section on bail but rather in increased
police enforcement of statute[sic]. It was therefore, felt by the
[Sub]committee that the only legitimate use for bail is to assure the
presence of the accused at trial.242

During debate, delegates characterized preventive detention as an
abusive and, in general, undesirable constriction of individual liber-
ties.243 Some delegates indicated that pretrial detention would not be
absolutely outlawed by section 9.244 These statements, however, were
not supported by the majority of the delegates and were inconsistent

239. See supra note 235 and accompanying text.
240. The interpretation of § 9 as permitting preventive detention of persons accused of danger-

ous, but not capital, crimes would be consistent with the decision in United States v. Edwards, 430
A.2d 1321 (D.C. 1981) (en bane), cert. denied, 455 U.S. 1022 (1982). InEdwardr a defendant charged
with armed rape challenged his preventive detention in part on the ground that the District of
Columbia's preventive detention statute violated the eighth amendment to the United States Con-
stitution. See U.S. CONST. amend. VIII ("Excessive bail shall not be required"). The court de-
clined to find a "right" to bail in the eighth amendment, and concluded that the provision was
meant to circumscribe the judiciary's discretion in setting bail, rather than to prevent the legisla-
ture from establishing nonbailable offenses. Edwards, 430 A.2d at 1326-27.

241. As originally proposed, the first sentence of the provision read as follows: "Bail is a right
whose sole purpose is to assure the presence of the accused at trial." See Rights Committee Proposal,
supra note 38, at 5 (Compilation, supra note 1, at 234). During debate, members of the Rights
Committee attacked the concept of preventive detention: "[I]f we start using the concept of preven-
tive detention. . . all groups of people. . . can be picked up and put in jail for some reason and
never be released. This is what we are trying to [avoid]." Transcript, supra note 1, at 205 (May 24,
1982) (statement of Delegate Jackson). Thereafter, the delegates voted to strike the phrase "[b]ail is
a right," and substitute the phrase "[t]he sole purpose of bail is." See id at 215. The stated purpose
of the change was to eliminate "the dilemma concerning preventive detention." Id

242. Compilation, supra note 1, at 295 (Rights Subcommittee, Report on the Article on Rights
(May 22, 1982)).

243. See, e.g., Transcript, supra note 1, at 219 (May 24, 1982) (statement of Delegate Jackson)
(detention before conviction "should be against the idea of the freedom of this country'); id at 221
(statement of Delegate Simmons) (real reason for detention in any particular case may be accused's
political ideology).

244. Id at 233 (statement of Delegate and Third Vice President Freeman); id at 241 (state-
ments of Delegates Kameny, Mason).
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with the spirit of the debate. Significantly, the delegates defeated an
amendment stating that "[b]ail may be denied to persons charged with
offenses punishable by life imprisonment. '245 Thus, on balance, preven-
tive detention was intended to be abolished by the proposed bail
provision.

If abolition of preventive detention was not intended, section 9 should
be amended to incorporate language that clearly permits the proce-
dure,246 because the proposed provision inevitably would cause hardship
to the community. The District of Columbia now is in a distinct minor-
ity in permitting preventive detention for those charged with noncapital
offenses,247 although the wisdom of the majority position is arguable. 248

245. See id at 218 (offering of amendment by Delegate Mason); id. at 222 (defeat of amend-
ment by voice vote). During the course of the discussion on the proposed amendment, the Conven-
tion President asked for the Rights Committee's reactions:

[Tihe committee would have to be strongly against that. I have never committed a crimi-
nal offense in my life. If I walk out the door and the cops say I committed murder, [the
amendment] is saying that they shall be able to hold me without bail. I think that is fair
logic; that is what it says. - . . [We are against that.

What you do, then, is punish someone before they have been convicted of anything,
and that is against the grain of what we say.

Id at 219-20 (statement of Delegate Jackson).
246. If the Convention intended to permit preventive detention, it could have included in the

constitution a statement to the effect that "unreasonable" preventive detention was prohibited or
that there would be a presumption against the lawfulness of pretrial detention. Cf. MODEL STATE
CONST., supra note 4, § 1.06(b) ("bail may be denied to persons charged with capital offenses or
offenses punishable by life imprisonment, giving due weight to the evidence and to the nature and
circumstances of the event"). That course of action would have permitted the legislature to fashion
carefully limited circumstances under which pretrial detention could be ordered. In the alternative,
the Convention could have followed Michigan's lead by explicitly listing the conditions under
which bail could be denied. See MICH. CONST. art. I, § 15 (as amended in 1978). Either approach
would have been preferable to that which the Convention apparently took.

Arguably, by deleting the phrase "bail is a right," see supra note 241 and accompanying text, the
delegates amended the section to permit preventive detention. This interpretation may be plausible
in light of the Convention General Counsel's view that the original language "quite obviously"
outlawed preventive detention. See Compilation, supra note 1, at 283 (General Counsel Memo on
Bill of Rights (May 24, 1982)).

247. As of 1981 the District of Columbia was the only jurisdiction with a statute permitting
preventive detention of persons charged with noncapital offenses and found to be dangerous to the
community. See Comment, Preventive Detention and United States v. Edwards: Burdenhg the hInocent,
32 AM. U.L. REV. 191, 191 n.7 (1982).

248. Bail reform is expected to be among the most significant topics at the Spring 1983 meet-
ing of the Judicial Conference of the United States. See Nat'l L.J., Mar. 21, 1983, at 3, col. 2. The
U.S. Attorney General has advocated reform that would permit preventive detention of those ac-
cused of criminal acts and considered dangerous. Id col. 3. Groups in opposition to such reform
view preventive detention as an "assault" on eighth amendment rights, id. The American Bar
Association has endorsed judicial consideration of community safety in setting conditions of bail,
and has acknowledged that preventive detention may be warranted when the conditional bail ap-
proach fails. Id at 7, col. 1.

In addition, a presidential task force has recommended severe restrictions on bail in cases of
"serious crimes" and of individuals who are arrested while "awaiting sentence or appealing their
convictions."

The legal system exists to protect both the accused and the community. However, the
bail system, as it currently operates in many jurisdictions, addresses only the protection of
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7 Trial byjug

Section 10. Trial by Jury. Every person accused of a criminal of-
fense is guaranteed the right to: a speedy, public, and fair trial; com-
pulsory attendance of witnesses; confrontation with adversary
witnesses; and trial by a jury of 12 persons. Conviction may be based
only upon a unanimous jury verdict finding the accused guilty be-
yond a reasonable doubt.249

Section 10 was passed without debate.250 Analysis of the section shows
that the delegates wanted to provide an individual accused of a criminal
offense with as much protection as possible against state power.25 ' For
example, although the United States Supreme Court has ruled that
state juries may consist of as few as six people,252 the delegates required
that New Columbia's juries be composed of twelve jurors. In addition,
despite Supreme Court pronouncements that state jury verdicts need
not be unanimous, 253 the delegates specifically mandated that no person
could be convicted of a criminal offense without a unanimous jury
verdict.

As adopted by the Convention, section 10 expands the scope of the
right to trial by jury. Under a literal reading of the provision, an indi-
vidual accused of any "criminal offense"-from a traffic violation to
murder-must be accorded the right to a jury trial. Section 10 is unlike
the sixth amendment to the federal Constitution in its use of the phrase
"offense." The sixth amendment provides a right to trial by jury in all

the defendant, and completely ignores the victims. To be just, a system must be devised
that serves the rightful needs of both ....

[Tihe court must have the authority to balance the defendant's interest in remaining
free on a charge of which he is presumed innocent with the reality that many defendants
have proven, by their conviction records, that they have committed and are likely to
commit crimes while at large. . . . In federal courts and in many state courts, the only
question that can be addressed at a bail hearing is whether the defendant will appear for
his court dates. Such a policy is both foolish and shortsighted.

This Task Force is not alone in its recommendation that the danger that a defendant
poses must be considered in ruling on bail decisions. The U.S. Congress, the American
Bar Association, the National Conference on Commissioners on Uniform State Laws, and
the Attorney General's Task Force on Violent Crime have all reached a similar
conclusion.

PRESIDENT'S TASK FORCE ON VICTIMS OF CRIME, supra note 123, at 22-23.

249. NEW COLUMBIA CONST. art. I, § 10 (proposed May 29, 1982).
250. See Transcript, supra note 1, at 241-43 (May 24, 1982) (vote on adopting language of

provision); Transcript, supra note I, at 54 (May 27, 1982) (second reading of amendment).
251. Cf Duncan v. Louisiana, 391 U.S. 145, 156 (1968) ("jury trial provisions . . . reflect a

fundamental decision about the exercise of official power--a reluctance to entrust plenary powers
over the life and liberty of the citizen to one judge or to a group of judges").

252. See Williams v. Florida, 399 U.S. 78 (1970) (state law providing for six-person juries up-
held as constitutional).

253. See Apodaca v. Oregon, 406 U.S. 404 (1972) (plurality opinion) (6th amendment, made
applicable to the states by 14th amendment, does not require jury unanimity to convict in noncapi-
tal cases).
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criminal "prosecutions.
'254

In Duncan v. Louisiana255 the Supreme Court ruled that the sixth
amendment's jury trial provision did not apply to petty offenses.256 The
Court further defined this concept in Baldwin v. New York 257 when it held
that the sixth amendment's right to trial by jury was inapplicable to an
offense punishable by no more than six months imprisonment and a
$500 fine.258 Because the Convention rejected reference to and use of
language from the United States Constitution, section 9, at the very
least, will have to be construed more broadly than the sixth amendment.

8. Punishment

Four sections of the proposed Bill of Rights deal with punishment,
including prison administration. The most important is section 11.259

254. The sixth amendment provides:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public

trial, by an impartial jury ... and to be informed of the nature and cause of the accusa-
tion; to be confronted with the witnesses against him; [and] to have compulsory process
for obtaining witnesses in his favor ....

U.S. CONST. amend. VI. See also MODEL STATE CONST., supra note 4, art. 1, § 1.06(a) (right to
jury trial in "prosecutions for felony"). In commentary to the Model State Constitution, the Na-
tional Municipal League noted that the term "felony" was included to denote "crimes of a serious
nature." Id at 35 (Comment on § 1.06).

255. 391 U.S. 145 (1968).
256. Id at 159-62.
257. 399 U.S. 66 (1970).
258. Id at 68-69.
259. The other provisions dealing with the punishment of criminal offenders are found in

§§ 12, 14, and 18 of article I.
Section 12 states: "No person shall be imprisoned for inability to pay a debt." NEW COLUMBSIA

CONST. art. I, § 12 (proposed May 29, 1982). The Rights Subcommittee, which drafted the provi-
sions dealing with constitutional rights, emphasized that it intended to prevent "the state from
being used to enforce debt payment by those unable to pay." It did, however, state that the provi-
sion would not prohibit the imprisonment of individuals guilty of fraud or those found in contempt
of court for failing to make child support payments. See Compilation, supra note I, at 300 (Rights
Subcommittee, Report on the Article of Rights (May 22, 1982)).

During the Convention's deliberation on § 12, the Chairman of the Subcommittee on Rights
reiterated that § 12 would not bar the imprisonment of an individual found in contempt of court
for failing to make child support or alimony payments. He also stated that approximately 23 states
had similar language in their constitutions. See Transcript, 5upra note 1, at 43-44 (May 25, 1982)
(Delegate Marcus discussing relationship between § 12 and imprisonment for contempt).

Section 14 states: "Bills of attainder and ex post facto laws are prohibited." NEw COLUMBIA
CONST. art. I, § 14 (proposed May 29, 1982). The provision was adopted without debate. Ste
Transcript,nsupra note 1, at 86-87 (May 25, 1982). The Rights Subcommittee stated that the section
simply incorporated into the New Columbia Constitution the prohibition found in article 1, § 10 of
the federal Constitution. See Compilation, supra note 1, at 302 (Rights Subcommittee, Report on
the Article on Rights (May 22, 1982)).

The National Municipal League purposefully omitted from the Model State Constitution a sec-
tion prohibiting bills of attainder and ex post facto laws. &e MODEL STATE CONST., supra note 4, at
28 (Introductory Comment on article I) (such provision would be "mere surplusage" and is unnec-
essary in view of federal due process clause).

Section 18 states: "Slavery and involuntary servitude are prohibited." NEW COLUMBIA CONST.
art. I, § 18 (proposed May 29, 1982). The provision was adopted without debate. See Transcript,
supra note 1, at 95-96 (May 24, 1982). The Rights Subcommittee's report indicated that, in addi-
tion to reaffirming the basic prohibitions of the federal Constitution's thirteenth amendment, the
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Section I1. Punishment. The State shall not require excessive
fines, nor impose cruel, corporal, or unusual punishment, or sentence
of death. Penal administration shall be based upon the principle of
reformation with the objective of restoring the offender to a useful role
in community life. Convicted persons shall not be denied any rights
specified in this Constitution except as shall be reasonably necessary
for the security of a penal institution or the State and its citizens.2 60

Section 11 presents three substantive matters. First, the death penalty
would be constitutionally abolished. 26' Abolition of the death penalty
already has been accomplished by action of the City Council. 262 The
announced intention of the proposed provision, however, was absolutely
"to eliminate capital punishment in the state, ' 263 thus foreclosing the
state legislature from reinstating the death penalty. Arguments that this
matter should be left to the legislature 264 were rebuffed on the ground
that the constitution was meant to be "a reflection that the state of
[New] Columbia has reached a level that it says, no, we do not take
human life."'265

Second, section 11 explicitly directs that penal administration shall be
based on principles of reformation, not on concepts of deterrence and
retribution. The Rights Subcommittee intended the development of a
penal system that would enable all convicted offenders to return to the
community as useful and productive members.266

The existing District of Columbia penal system is directed at least in
part to the reformation of convicted criminals. 267 The proposed consti-
tutional provision, however, does more than merely identify reformation
as a desirable goal. Instead, it mandates that penal administration
"shall" be based on the reformation principle. Section 11, like all other

provision was intended to apply to prisoners. Thus, persons in penal institutions could not be
compelled to work, even if compensation for the work were offered. See Compilation, supra note 1,
at 294 (Rights Subcommittee, Report on the Article of Rights (May 22, 1982)); see also incfa note
272 and accompanying text.

260. NEw COLUMBIA CONsT. art. I, § 11 (proposed May 29, 1982).
261. A motion to delete the death penalty abolition provision was rejected by a voice vote. See

Transcript, supra note 1, at 10 (May 25, 1982).
262. D.C. Law 3-113, Feb. 26, 1981, 28 D.C. Reg. 959 (1981).
263. Compilation, supra note 1, at 298 (Rights Subcommittee, Report on the Article on Rights

(May 22, 1982)) (emphasis added).
264. See Transcript, supra note 1, at 4 (May 25, 1982) (statement of Delegate Cooper); id at 7-8

(statement of Delegate Corn).
265. Id at 5-6. Cf French v. State, 266 Ind. 276, 280, 362 N.E.2d 834, 837 (1977) (constitu-

tional provision that penal code shall be founded on principles of reformation, not vindictive jus-
tice, does not prohibit death penalty).

266. The Committee's language was adopted from article 1, § 12, of the Alaska Constitution
and was intended to guide the state in the application of its penal system. See Compilation, supra
note 1, at 298 (Rights Subcommittee, Report on the Article on Rights (May 22, 1982)).

267. See D.C. CODE ANN. § 24-442 (Michie Supp. 1982). The current D.C. Code lists reforma-
tion as but one of the goals of the District's correctional institutions. The other goals are proper
treatment, care, and rehabilitation. Id
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sections in the Bill of Rights, is self-executing. It may be enforced
through a private right of action.268 An action to enforce the reforma-
tion requirement 269 would place courts in the awkward position of hav-
ing to scrutinize specific prison programs to determine whether the
programs conformed with principles of reformation.270 Another provi-
sion of the proposed constitution 27' would preclude the new state gov-
ernment from requiring prisoners to participate in prison work
programs. This leaves open the question of how the state will fulfill its
objective of "restoring the offender to a useful role in community
life." 272

Debate on section 11, however, did not focus on these problems. The
only question to arise during the Convention was whether the language
of section 11 failed adequately to address the safety concerns of soci-
ety.273 The Convention also devoted no attention to the issue of what
resources the state would have to marshal in order to meet the mandate
of section 11's penal administration provisions. Although the goal of ref-

268. See infia notes 400-05 and accompanying text.
269. The proposed provision would not appear to preclude an inmate from challenging a cer-

tain prison practice on the basis that it did not further reformation. Furthermore, the proposed
provision might permit an action in mandamus to force the Department of Corrections to institute
reformation programs. Under current law, an inmate probably could not institute either kind of
suit, because the D.C. Code treats reformation merely as a desirable goal. See id. (Department of
Corrections has power to promulgate rules and regulations to provide for inmate's rehabilitation
and reformation).

270. If rehabilitation is "mandatory," then § 11 creates yet another right for which enforce-
ment may be impossible. One might draw an analogy between rehabilitation of prisoners and edu-
cation of school children. In the area of education, litigants have invoked a right to education as an
alleged constitutional right. In San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, reh'g
denied, 411 U.S. 959 (1973), plaintiffs in a class action brought on behalf of school children chal-
lenged the state's educational expenditures as a violation of the fourteenth amendment's equal
protection clause. The Court not only found no such violation, but also declined to find an implied
constitutional right to education. More important, the Court held that even if some quantum of
education were guaranteed by the Constitution, the Court would not intervene unless the state's
school financing activities had no rational relationship to the legitimate goal of controlling the
overall educational plan in the state. See id at 44-55. Education presented "intractable economic,
social, and even philosophical problems." Id at 42 (quoting Dandridge v. Williams, 397 U.S. 471,
487 (1970)). According to the Court, judicial interference with these kinds of problems was pecu-
liarly inappropriate: "[T]his case. . . involves the most persistent and difficult questions of educa-
tional policy, [and is an] area in which this Court's lack of specialized knowledge and experience
counsels against premature interference with the informed judgments made at the state and local
levels." Id at 42. Accord Scott v. Board of Educ., 420 F. Supp. 876 (S.D.N.Y. 1976).

Reformation programs for criminals, like education programs for children, do not lend them-
selves to judicial scrutiny. For the same reason that the Supreme Court in Rodriguez declined to
interfere with the social decisions that could more appropriately be made at the state and local
levels, a New Columbia court should not be asked to interfere with decisions that more appropri-
ately could be made by an agency of the new state.

271. NEw COLUMBIA CONsT. art. I, § 18 (proposed May 29, 1982).
272. See supra note 259 (discussing NEW COLUMBIA CONST. art. I, § 18 (proposed May 29,

1982) (prohibition against involuntary servitude)). The Committee did not explain precisely how
incarcerated criminals could be taught new skills for a "useful role in community life" without their
being required to work or possibly even to attend classes. Implementation of the reform ethic
embodied in § I I would be severely constrained by § 18.

273. See Transcript, supra note 1, at 33-38 (May 25, 1982) (statement of author).
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ormation of criminals may be laudatory, 274 enforcement of the proposed
provision could be extremely difficult and perhaps prohibitively
expensive.

The most pervasive change in criminal law under section 11 is in the
third sentence, relating to the civil rights of a convicted felon. The
Rights Subcommittee, in drafting the original version of that portion of
section 11, emphasized that prisoners should be forced to relinquish only
those rights necessary for the security of the prison.2 75 The Subcommit-
tee noted in its report that an incarcerated person should not be sen-
tenced to lose freedom of speech or religion, or the right to vote.2 76

Perhaps the most far-reaching recommendation by the Subcommittee
was that all rights and privileges be restored on release from prison.2 77

As an example of the breadth of its proposal, the Subcommittee stated
that a license to practice a profession never should be denied on account
of a prior conviction.2 78

During the course of debate on the constitution, challenges to some of
the Subcommittee's proposals resulted in modifications. For example,
the suggestion regarding a prisoner's right to vote while incarcerated in
a correctional institution for a felony, originally supported by the Sub-
committee, subsequently was withdrawn. The delegates did agree, how-
ever, that a convict would be entitled to vote after release from
prison.279

The most important change to the draft provision was an amendment
providing that a convicted person's rights could be regulated after re-
lease from prison to ensure the safety of "the state and its citizens. '280

The rationale of the amendment was that persons placed on parole or
probation would not be confined to a penal institution and, therefore,
would not be a threat to the facility's security. Those released after in-
carceration, in comparison, may pose some danger to the community,
and their activites should be subject to some constraints.281

274. Improvement in the District's present prison system clearly is needed. See, e.g., Wash.
Post, Feb 13, 1983, at A12, col. 4 (86% of prisoners at Lorton Reformatory believe job training
programs are inadequate).

275. See Compilation, supra note 1, at 299 (Rights Subcommittee, Report on the Article on
Rights (May 22, 1982)). As originally drafted, the last sentence of§ I I read as follows: "Convicted

persons shall not be denied any rights specified in this Constitution except as shall be reasonably
[necessary] for the security of a penal institution." See Rights Committee Proposal, supra note 38, at
5 (Compilation, supra note 1, at 234). Thus, the original language did not mention the state's or
citizens' security. See infra notes 280-84 and accompanying text.

276. Id at 299 (Rights Subcommittee, Report on the Article on Rights (May 22, 1982)).
277. Id
278. Id See infta notes 285-88 and accompanying text.
279. Cf NEw COLUMBIA CONST. art. V, § l(d) (proposed May 29, 1982) (persons incarcerated in

a correctional institution for a crime that would be a felony in New Columbia cannot vote).
280. See Transcript, supra note 1, at 251-54 (May 24, 1982) (statement of Delegate Clarke).
281. Id
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Notwithstanding that the amendment relating to community security
was adopted on the floor, the delegates were not explicit regarding what
limitations on the rights of convicted persons released into the commu-
nity would be permissible. The author of the amendment, however,
stated that limits on a convict's ability to possess weapons, 282 to
travel, 283 or to associate with certain persons284 could all be justified in
the interest of protecting the state and its citizens.

Section 1 l's potential application to professional licensing is serious.
Denial of a license to practice a profession often is based on a prior con-
viction.28 5 The underlying reason for this drastic remedy is the protec-
tion of the public.2 86 For example, a professional license may be denied
or withdrawn for commission of a crime involving moral turpitude.
This occurs because the act is viewed as an indication that the person
lacks the qualifications necessary for him to carry out his duties in a
manner consistent with the public trust.28 7 Serious consequences could
result from automatically restoring the right to practice, for example, to
a lawyer who had been convicted of embezzlement or to a doctor who
had been convicted of assaulting his patients.2 88

9. Double jeopardy

Section 13. Double Jeopardy. No person shall be tried more than
once for the same offense; further, the State shall try in a single trial
all charges, actual and potential, arising from the same facts and cir-
cumstances. Trial of a person for an offense in any jurisdiction of the
United States and subsequent trial under the jurisdiction of the State
for the same offense based on the same set of facts and circumstances
shall constitute double jeopardy under this Section.289

The present concept and administration of the District of Columbia
criminal justice system would be changed if this provision were to be-
come law.2 9 Current law in the District is consistent with the double
jeopardy clause of the fifth amendment to the United States Constitu-

282. Id at 262.
283. Id at 253. For example, the freedom to travel between states might be conditioned by a

parole requirement that a releasee not travel more than 250 miles from the jurisdiction. Id
284. Id at 262. A released offender could be restricted from associating with his victims. Id
285. See supra text accompanying note 278.
286. See, e.g., Sodikoffv. State Bar of Cal., 14 Cal. 3d 422, 535 P.2d 331, 121 Cal. Rptr. 467

(1975).
287. See, e.g., Windham v. Board of Medical Quality Assurance, 104 Cal. App. 3d 461, 163 Cal.

Rptr. 566 (Cal. Ct. App. 1980).
288. Cf. D.C. CT. APP. R. XI, § 15 (attorney found guilty of serious crime shall be suspended

immediately); id § 2 1(1) (attorney disbarred or suspended for more than one year may not resume
practice until reinstated by court order based on certain specific findings, including fitness to prac-
tice law).

289. NEw COLUMBIA CO~sT. art. I, § 13 (proposed May 29, 1982).
290. See Transcript, supra note I, at 52-53 (May 25, 1982) (statement of author).
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tion. This provides that no person will be "subject for the same offence
to be twice put in jeopardy of life or limb. '291 Under both the federal
and the proposed New Columbia Constitutions, the phrase "same of-
fense" is the operative provision that affords protection against multiple
convictions. 292 With regard to both felonies and misdemeanors, a per-
son, including a corporation, is protected against multiple convictions
and retrials for the "same offense." 293 The fifth amendment double
jeopardy clause, however, does not prohibit prosecution by two jurisdic-
tions for the same offensd.294 The federal Constitution recognizes multi-
ple sovereigns with separate and distinct rights, responsibilities, and
authority. A single act often violates both state and federal laws. Thus,
the federal double jeopardy clause does not prohibit prosecution by a
state merely because the accused has been convicted or acquitted of the
identical offense by a federal court or vice versa. 295

The Rights Subcommittee sought to change this system by incorpo-
rating the definitions, restrictions, and constraints that "developed from
the U.S. Supreme Court interpretations of the fifth amendment, but
also to go somewhat beyond these for our State. '296 The extension
"somewhat" of current concepts of double jeopardy is an understate-
ment. It was proposed to prevent a trial in the new state if a federal
court had convicted or acquitted a defendant. 297 Such a change would

291. U.S. CoNsT. amend. V. See MODEL STATE CONST., supra note 4, art. I, § 1.06(c).
292. Compare U.S. CONST. amend. V with NEW COLUMBIA CONST. art. I, § 13 (proposed May

29, 1982). See also Grafton v. United States, 206 U.S. 333, 350 (1907) (guarantee against double
jeopardy would be meaningless if defendant could be prosecuted for different degrees of same
offense).

293. United States v. Martin Linen Supply Co., 430 U.S. 564, 571 (1977); Downum v. United
States, 372 U.S. 734, 736 (1963). The protection against double jeopardy attaches when ajury has
been sworn or when the court in a non-jury trial has commenced hearing evidence.

294. See United States v.-Lanza, 260 U.S. 377, 382 (1922) (protection against double jeopardy
is limited to same jurisdiction and does not extend to the commission of both federal and state
offenses by the same act). See also MODEL STATE CONsT., srupra note 4, at 35-36 (Comment on
§ 1.06) (double jeopardy provision does not protect defendant who has been prosecuted in one state
from prosecution in another state or in federal court).

295. Seegenerall , Bartkus v. Illinois, 359 U.S. 121 (1959); Abbate v. United States, 359 U.S. 187
(1959). See also supra note 294 and accompanying text.

296. Compilation,supra note I, at 301 (Rights Subcommittee, Report on the Article on Rights
(May 22, 1982)). The Subcommittee report further stated, "It is the intention of this Section that
onl one trial may be held with respect to all collateral and inchoate erimes related to and arisingjrom one come-in-
chief That is. . . charges of conspiracy, attempt, accessory, etc., with respect to a crime, as well as
the crime itself, may all give rise to only one prosecution and trial."Id (emphasis added).

297. Id. at 109 (Rights Subcommittee, Weekly Report (Apr. 26-30, 1982)). The double jeop-
ardy provision drafted by the Subcommittee provides that "a proceeding conducted under the
jurisdiction of the United States shall constitute a trial under this section." Id This position was
criticized for the following result:

[If] a foreign espionage agent is captured by the D.C. police and commits a murder...
at the time he is captured, only one jurisdiction can try him under the [section proposed
by the Committee.] It will be either the state or the federal jurisdiction [depending on
which conducts a trial first.] As the law is today, he could be tried separately [in each
jurisdiction for different offenses.] Those separate trials today do not constitute double
jeopardy. The use of the word[s] [double jeopardy] here is wrong. . . . [Y]ou should
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place New Columbia with the minority of states.298 Under the proposed
double jeopardy provision, if an accused is tried first in the federal juris-
diction, New Columbia will be unable to vindicate its own public laws
and policies.299 Such a result essentially ignores New Columbia as an
independent, separate sovereign, with interests that are distinct from
those of the Federal Government.

Despite the Subcommittee's position on section 13, the Convention
first adopted a substitute that contained the language of the fifth
amendment.300 On a roll-call vote immediately afterwards, however,
the Convention reversed itself 301 Language extending the concept of
double jeopardy to any state or federal trial was adopted by voice
vote, 302 as was the entire section.303

10. Habeas corpus

Section 15. Habeas Corpus. The writ of habeas corpus shall be
available promptly at all times, successively, and without limit in all
cases of unlawful detention, conviction, or sentencing, whether or not
the petitioner is in custody.304

have this background information to understand the serious nature of the change...
proposed and its effects on the ability of the state and federal governments to protect those
of us who are law abiding.

Transcript, supra note 1, at 53 (May 25, 1982) (statement of author). The Convention General
Counsel also criticized the Committee's approach as being "not practical." Id (statement of Con.
vention General Counsel Thomas).

298. One state by statute prohibits prosecution for any state offense that arises out of the "same
transaction" as the federal offense. See REv. CODE MONT. § 95-1711(4)(a) (Allen Smith Supp.
1977). Courts in two other states have held that state constitutional provisions bar a state prosecu-
tion based on the same transaction as the federal offense. See People v. Cooper, 398 Mich. 450, 247
N.W.2d 866 (1976); State v. Hogg, 118 N.H. 262, 385 A.2d 844 (1978). Approximately 20 states
also have statutes that prohibit state prosecution for offenses that relate to a previous federal prose-
cution. These statutes vary considerably, however, in describing the particular state offenses for
which prosecution will be barred. See MODERN CRIMINAL PROCEDURE, supra note 205, at 1512.
Thus, although approximately half the states prohibit state prosecution after a federal prosecution
in some circumstances, only three states have gone as far as the proposed New Columbia Constitu.
tion in barring state prosecution after a federal prosecution in all circumstances.

299. See, e.g., State v. Rogers, 90 N.M. 604, 566 P.2d 1142 (1977). In Rogers a defendant ap-
pealed convictions in state court on the ground that a "not guilty" verdict in a prior federal court
proceeding barred the trial in the state court. The court rejected the defendant's theory. Citing
Bartkus v. Illinois, 359 U.S. 121 (1959), see supra note 295 and accompanying text, and numerous
other federal cases establishing the principle of dual sovereignty, the court in Rogers declined to
interpret the New Mexico Constitution's double jeopardy provision as barring the state's prosecu-
tion. Its decision turned on dual sovereignty having been "adhered to for many years by both state
and federal courts." 90 N.M. 604, 606, 566 P.2d 1142, 1145. The court noted that the concept of
dual sovereignty means that "each government can determine what shall be an offense against its
peace and dignity, thereby permitting each sovereign to prosecute regardless of what the other has
done." Id at 604, 566 P.2d at 1143.

300. Transcript, supra note 1, at 62-63 (May 25, 1982) (the amendment initially was adopted
by a voice vote of 17 in favor, 15 in opposition, and 2 abstentions).

301. Id at 63-68 (the roll call vote resulted in 15 in favor, 22 in opposition, and I abstention).
302. Id at 70-84.
303. Id at 85.
304. NEW COLUMBIA CONST. art. I, § 15 (proposed May 29, 1982).
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The Supreme Court in Stone v. Powell30 5 stated, "The writ of habeas
corpus and its federal counterpart, 28 U.S.C. § 2254 . . . will not be
allowed to do service for an appeal." 30 6 Substantially the same rule cur-
rently applies in the District of Columbia's courts.30 7 The rationale for
this rule is persuasive. It provides for the orderly administration of jus-
tice and preserves the distinction between direct and collateral attack on
final judgments.30 8 Habeas corpus traditionally is viewed as a supple-
mental remedy, not to be used to duplicate the relief that a direct ap-
peal could afford.3 0 9

By allowing "successive," unlimited writs to be available "promptly"
and "at all times," however, section 15 would permit a defendant, after
conviction by a trial court, to file a habeas petition simultaneously with
a direct appeal. Section 15 contains no requirement that the defendant
first exhaust his direct appeals or that he establish new grounds for re-
view in successive appeals.3 10 Thus, section 15 would permit a defendant
to bypass direct appellate review by filing unlimited concurrent or suc-
cessive habeas petitions. Because New Columbia's courts would be del-
uged with petitions, orderly and expeditious appellate procedure would

305. 428 U.S. 465 (1976).
306. Stone v. Powell, 428 U.S. 465, 477 n.10 (1976) (citations omitted). See In re Walker, 10

Cal. 3d 764, 518 P.2d 1129, 112 Cal. Rptr. 177 (1974).
28 U.S.C. § 2254 (1976) provides, in pertinent part:

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall enter-
tain an application for a writ of habeas corpus in behalf of a person in custody pursuant to
the judgment of a State court only on the ground that he is in custody in violation of the
constitution or laws or treaties of the United States.

Section 2254(b) requires that the applicant exhaust the remedies available in the courts of the state
or that there be either an absence of available state corrective process or the existence of circum-
stances rendering such process ineffective to protect the rights of the prisoner. Id. § 2254(b).

Delays and "successive petitions" are grounds for denying judicial relief. Rules Governing Section
2254 Cases in the United States District Courts, 28 U.S.C. § 2254 note (1976 & Supp. V 1981). See also
Rules Governing Section 2255 Proceedings for the United States District Courts, 28 U.S.C. § 2255 note (1976
& Supp. V 1981). Rule 9 states in pertinent part:

(a) Delaj.edpetitions. A petition may be dismissed if it appears that the state of which the
respondent is an officer has been prejudiced in its ability to respond to the petition by
delay in its filing unless the petitioner shows that it is based on grounds of which he could
not have had knowledge by the exercise of reasonable diligence before the circumstances
prejudicial to the state occurred.

(b) Successive petitions. A second or successive petition may be dismissed if the judge
finds that it fails to allege new or different grounds for relief and the prior determination
was on the merits or, if new and different grounds are alleged, the judge finds that the
failure of the petitioner to assert these grounds in a prior petition constituted an abuse of
the writ.

Rules Governing Section 2254 Cases in the United States District Courts, supra, Rule 9.
307. Butler v. United States, 388 A.2d 883, 886 n.5 (D.C. 1978) (citing D.C. CODE ANN. § 23-

110 (Michie 1981), as being "nearly identical and functionally equivalent to 28 U.S.C. 2255").
308. See United States v. Addonzio, 442 U.S. 179, 184-85 (1979).
309. Note, State Post-Conviction Remedies and Federal Habeas Corpus, 40 N.Y.U. L. REV. 154, 161

(1965).
310. The § 15 provisions for successive petitions without limitation and for the availability of

the writ at any time contrasts sharply with the orderly systems established under 28 U.S.C. § 2255
(1976), the federal habeas corpus statute. See supra note 306.
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be adversely affected. 3 11

Despite the benefits of the orderly and effective procedure established

in the federal system, the Rights Committee clearly intended to go be-

yond Stone, as well as the more recent Supreme Court decision in United
States v. Frad.3 t2 According to a Rights Committee Member,

[tihe Supreme Court has limited the time and the number of writ[s]
of habeas corpus that can in fact be applied for. . . . [The proposed
section] does not in fact appear in other state constitutions. . . . It is

new ground in the light of what the committee saw at least as being a
challenge to the writ . . . by the Supreme Court of the United

States.
3 13

In thus reacting to the perceived ramifications of recent Supreme Court

curtailment of the writ, the Committee sought to establish "an uninhib-

ited right to habeas corpus. '3 14 The Convention adopted the Commit-

tee proposal.31 5 By ignoring the distinction between direct and

collateral review,316 however, use of section 15 will put an unwarranted

strain on the new court system.

11. COMMON LAW CRIMES

Section 16. Abolition of Common Law Criminal Offenses. Every
crime shall be defined with specificity in a statute enacted by the
House of Delegates, and no person shall be accused, arrested, tried, or
convicted for any act not expressly defined as an offense by such stat-
ute. This section shall take effect after the expiration of a time period
to be specified by law.3 17

In abolishing common law crimes, 318 the Rights Committee sought to

prohibit the prosecution of offenses that were not enumerated specifi-

cally in state statutes. 3 19 The purpose of section 16 was to root out a

311. See Adams v. United States ex re. McCann, 317 U.S. 269, 274 (1942) (quoted in United
States v. Addonzio, 442 U.S. 178, 184 n.10 (1979)) ("Of course the writ of habeas corpus should not
do service for an appeal .... This rule must be strictly observed if orderly appellate procedure is
to be maintained.") (emphasis in original).

312. 456 U.S. 152 (1982). The Court in FradP refused to permit a prisoner, after 19 years of
imprisonment and 4 other petitions, to claim denial of due process under 28 U.S.C. § 2255 because
he failed to meet the requisite burden of proof. Id

313. Transcript, supra note 1, at 91 (May 25, 1982) (statement of Delegate Marcus).
314. Id. The General Counsel agreed that this was the purpose of the provision. Id at 93

(statement of Convention General Counsel Thomas). In the General Counsel's view, the provision
would permit writs to be filed "each year for twenty-five years," and would result in a "prolifera-
tion of litigation." Id at 101-16.

315. See Transcript, supra note 1, at 117-18.
316. See supra notes 308-11 and accompanying text.
317. NEw COLUMBIA CONsT. art. I, § 16 (proposed May 29, 1982).
318. For a general discussion of common law crimes, see W. LAFAVE & A. ScoT, HANDBOOK

ON CRIMINAL LAW 57-69 (1972).
319. See Transcript, supra note 1, at 121 (May 25, 1982) (statement of Delegate Kameny),



1983] NEW COLUMBIA CONSTITUTION

"relic of our history as a British colony" 320 by requiring that "an indi-
vidual be given explicit prior notice of that which he may not do under
prohibition of law." 32t

From the floor debate, it became clear that no relic of common law
was to remain. The apparent intent was to abolish not only common
law offenses, but also to preclude use of the common law to describe
elements of statutorily defined offenses. 3 22 If section 16 were to become
law, for example, a statute could not merely state that first degree mur-
der consists of a purposeful killing, with deliberate and premeditated
malice.32 3 The provision also would have to define such terms as pre-
meditated malice.3 24

Thus, section 16's mandate that "[e]very crime shall be defined with
specificity in a statute" is more meaningful than is initially apparent. 325

320. Id at 122.
321. Compilation, supra note 1, at 303 (Rights Subcommittee, Report on the Article on Rights

(May 22, 1982)).
322. The Subcommittee expressed its intent as follows:

This section simply requires that any action defined as a crime at any level, be defined
with specificity by the Legislature and appear with such specificity in the statute books of
the State, and that any act not so defined may not be used as a basis for a prosecution.

Id
323. Cf D.C. CODE ANN. § 22-2401 (Michie 1981) (definition of first-degree murder).
324. Convention debate confirmed that this indeed would be the result of the proposed lan-

guage. See Transcript, supra note 1, at 118-22 (May 25, 1982). One delegate moved to delete the
provision on the following ground:

[T]his [provision] is a sleeper. [This] is going to make it impossible. . . to prosecute such
offenses as murder, burglary, extortion, embezzelment [sic], and conspiracy. The reason is
that in statutes of the District of Columbia, the words 'intent' and 'malice' is [sic] used. It
[sic] is not defined. It is based upon the common law which we inherited in 1801 and
which has built up over the following years in our city.

Id at 119 (statement of author). In response to that interpretation of § 16, a delegate replied in
part:

[The delegate's] own arguments here are the best possible arguments for accepting this
provision exactly as written. All it says is the legislature shall tell you exactly, expressly
and explicitly what you are going to get arrested for, and if it doesn't say it in so many
words it is not a law. And ifsome British [judge] said it in 1555, it is also not a law [under
§ 16]. . . . You will find this provision in quite a number of states. It is. . . perfectly
reasonable.

Id. at 122 (statement of Delegate Kameny). The delegates defeated the motion to delete § 16. Id
at 127.

325. Cf. O'Connor v. United States, 399 A.2d 21 (D.C. 1979). In O'Connor the court affirmed a
conviction for first-degree murder under § 22-2401 of the D.C. Code. The Government had prose-
cuted on the basis of transferred intent, a common law doctrine that permits a defendant's felonious
intent to be transferred from an intended victim to an actual victim when the defendant intended
to kill one person and mistakenly killed another. See id at 24. The defendant appealed, contending
that the District of Columbia's codification of the crime of murder abrogated the common law
doctrine of transferred intent. The court disagreed. Recognizing that the definition of first-degree
murder in the Code was limited to three narrow kinds of killings, none of which involved trans-
ferred intent, id at 24, the court nevertheless found the transferred intent doctrine embodied in the
statute:

[Section 22-2401 of the D.C. Code] merely codifies the common law definition of first-
degree murder rather than fashions a new crime. . . . The fact that [the legislature] has
transformed the common law crime of murder into a statutory crime may not be viewed
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In effect, the section would overrule existing statutes requiring retention

of the common law, except to the extent that it is inconsistent with or

superseded by statute,326 permitting punishment for offenses not covered

by the criminal code.327 The drafters of the New Columbia Constitu-

tion would have been far wiser to sanction reference to the common law
for purposes of filling in statutory definitional gaps.328

Unlike other sections of the proposed Bill of Rights, section 16 would

not go into effect immediately. According to the last sentence of the

provision, common law crimes would not be abolished until some time

in the future, presumably so that the new House of Delegates would
have time to codify the necessary common law principles in a compre-
hensive new criminal code.

C Sovereign Immunity

Section 17. Abolition of Sovereign Immunity. Unless otherwise
provided in this Constitution, the State and any of its subordinate
levels of government, and any branch, agency, and office thereof, and
any officer or agent thereof in both official and personal capacity,
shall be amenable to suit and liability in the courts of this State or of
the United States, with respect to official acts both of commission and
omission, including the failure, inability, or refusal by law enforce-
ment agencies of the State to provide reasonable protection to individ-
uals from crimes of violence; except that, no judge of any court may
be sued with respect to a decision rendered in any case, but may be

as abrogating or altering any feature of murder at common law in the absence of an express
intention on the part of/ the legislaturel to do so.

Id at 25-26 (emphasis added). The result in O'Connor presumably would have been different had
the legislature expressed a contrary intent, as the drafters apparently did with regard to proposed
§ 16.

326. See D.C. CODE ANN. §49-301 (Michie 1976), which provides in pertinent part: "The com-
mon law, all British statutes in force in Maryland on February 27, 1801 . . . shall remain in force
except insofar as the same are inconsistent with, or are replaced by, some provision of the 1901
Code." Id

There was some disagreement regarding whether § 16 actually would overrule this statute. A
delegate stated:

[It is] inaccurat[e] and incorrec[t] that this would effectively repeal 49 D.C. Code, Section
301, which says in effect that the laws of the District shall include all British statutes in
force in Maryland on February 27, 1801, none of which appear on our statute books.
Maryland has gotten rid of most of those.

Transcript, supra note 1, at 122 (May 25, 1982) (statement of Delegate Kameny). The delegate's
characterization of§ 16 as not repealing the statute is erroneous, because the statute preserved the
common law as it existed in Maryland in 1801, except as changed in the D.C. Code, and not as it
has evolved since then. Thus, that the Maryland legislature may have abolished some common law
since 1801 appears is irrelevant.

327. See D.C. CODE ANN. §22-107 (Michie 1981), which provides that "[w]hoever shall be
convicted of any criminal offense not covered by the provisions . . . of this Code . . . shall be
punished by a fine not exceeding $1,000 or by imprisonment for not more than 5 years, or both."

328. Cf. NEw YORK CONST. art I., § 14 (incorporating common law except to the extent such
law is repugnant to the state constitution).
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questioned and required to testify as to issuance of any warrant. 329

The principal effect of proposed section 17 is that "[a]ll citizens shall
have the right to sue the State, its subdivisions, and its agents for any
reason." 330 During debate, a Convention officer strongly supported the
provision as bringing balance into a system in which prosecution of offi-
cials who violate the law is less stringent than prosecution of citizens
who do the same.33 ' Claiming that "[a] large number of exceptions...
have gradually eroded [sovereign immunity] to a shadow of its former
self,' '332 the Convention intended sovereign immunity to be completely
abolished, with two narrowly drawn exceptions. 333

The Convention General Counsel urged the delegates to reject the

329. NEW COLUMBIA CONST. art. I, § 17 (proposed May 29, 1982).
330. Compilation, supra note 1, at 44 (Rights Subcommittee, Report on Concepts Recom-

mended for Inclusion in the Bill of Rights) (Apr. 5, 1982)). See azro id. at 304 (Rights Subcommit-
tee, Report on the Article on Rights) (May 22, 1982)). The Rights Subcommittee's report stated:

The notion that the State may be sued only with its own permission is an anachronism left
over from the era of absolute monarchs and 'the divine right of kings.' It contrasts
strongly with the basic principles upon which our country is founded . . . . It remains
• . . an offensive holdover, permitting the Government to act with an arrogance not befit-
ting our State, and with a lack of accountability to the individual resident for its actions[.
This] is considered undesirable.

Id at 304 (Rights Subcommittee, Report on the Article on Rights) (May 22, 1982) (footnote omit-
ted)).

The Rights Committee apparently considered and rejected language providing that "State offi-
cials shall only have such immunity as may be granted by the State Legislature." Id at 162 (un-
dated proposal of Delegate Marcus).

331. Transcript, supra note 1, at 147 (May 25, 1982) (statement of Convention President
Cassell).

332. Compilation, supra note 1, at 304 (Rights Subcommittee, Report on the Article on Rights
(May 22, 1982)).

333. By its terms, § 17 is applicable unless otherwise provided in the constitution. The "speech
and debate" clause of article II of the constitution provides: "For any speech or debate in the House
of Delegates, Delegates shall not be questioned in any other place." NEW COLUMBIA CONST. art. II,
§ 11 (Legislative Immunity) (proposed May 29, 1982). Thus, the first exception provides for the
protection of legislators. The second exception is in § 17 itself: no judge can be sued on the basis of
any decision rendered in a case. Judges, however, may be required to testify with regard to the
issuance of any warrant, according to the last sentence of the section. This provision was designed
to eradicate "'judge shopping' and 'rubberstamping' by many judges of any [search] warrant
placed before them." Compilation, supra note 1, at 304-05 (Rights Subcommittee, Report on the
Article on Rights (May 22, 1982)).

These exceptions are narrow. They would not, for example, cover the Advisory Neighborhood
Commissions (ANC's) that now exist by virtue of the D.C. Code, see D.C. CODE ANN. §§ 1-251 to -
270 (Michie 1981 & Supp. 1982). ANC's would continue to exist under the constitution, see NEW
COLUMBIA CONST. art. XIII, § 4 (proposed May 29, 1982) (ANC's will exercise authority they had
when state entered Union, plus any authority subsequently provided by law). ANC's advise the
District government on matters of public policy, including decisions with regard to planning,
streets, recreation, social services, health, and sanitation. See D.C. CODE ANN. § 1-261 (Michie
1981). Furthermore, ANC's must be notified of applications for certain liquor retailer's licenses, id.
§ 1-26 1(c)(2), and must be provided with a current list of applications for construction or demoli-
tion permits, id § 1-261(c)(3).

The proposed constitutional provision would require some 300 unremunerated Neighborhood
Commissioners to exercise their duties, both ministerial and discretionary, at their own risk. An
ANC's decision to protest-or not to protest-an action by the Alcoholic Beverage Board, for ex-
ample, conceivably could become the subject of a lawsuit. The lack of official immunity from
liability in these kinds of suits surely would discourage citizens from participating in ANC's.
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section as proposed by the Committee.3 34 The General Counsel's posi-
tion was eminently reasonable. First, the section would work a radical
change in present District of Columbia law. In general, the District
heretofore has relinquished sovereign immunity only with respcct to
torts,335 as have most other states.3 36 If the defense of sovereign immu-
nity is precluded by the constitution, discretionary governmental
decisions-including legislative or executive policy decisions-will be-
come subject to suit.33 7 Governmental policymaking thus will be
"chilled." 338

Second, due to an amendment made during debate, the proposed sov-
ereign immunity section would make the new state government, includ-

334. See Compilation, supra note 1, at 284 (Convention General Counsel Memo on the Bill of
Rights (May 24, 1982)). The General Counsel stated, "The abolition of sovereign immunity, as
worded, could have grave legal consequences and counsel urges the delegates not to accept this
section." Id

335. In the District of Columbia at present the Mayor is authorized to:
settle, in his discretion, claims and suits, either at law or in equity, against the District...
whenever the cause of action . . . [a]rises out of the negligence or wrongful act, either of
commission or omission, of any officer or employee. . . for whose negligence or acts the
District . . .if a private individual, would be liable prima facie to respond in damages,
irrespective of whether such negligence occurred or such acts were done in the perform-
ance of a municipal or a governmental function of said District ....

D.C. CODE ANN. § 1-1202 (Michie 1981). In addition, the Government may not assert the defense
of governmental immunity in any action by a private individual "for money only on account of
damage to or loss of property or on account of personal injury or death caused by the negligent or
wrongful act or omission of any [District] employee. . . arising out of operation of a vehicle within
the scope of his office or employment." Id § 1-1212. Claims also may be made against the District
by "[a]ny person unjustly convicted of and subsequently imprisoned for a criminal offense" under
the D.C. Code. Id § 1-1221.

336. As of 1976, the latest date for which complete information appears to have been compiled,
27 states by decisional law and 10 by statute had modified or abolished the defense of sovereign
immunity for certain parts of the state government or for certain actions. See NATIONAL ASS'N OF
ATT'Ys GEN., SOVEREIGN IMMUNITY: THE LIABILITY OF GOVERNMENT AND ITS OFFICIALS 31-34

(Nov. 1976). In response to judicial decisions, states legislators have enacted legislation with "some
specific exceptions to liability," including "discretionary acts within the scope of employment [the
common law rule now in effect in D.C.], intentional torts by employees, false imprisonment, mali-
cious prosecution, and invasion of privacy." Id. at 35. Almost every state, however, has maintained
some form of continued immunity. Id at 36-43.

337. Under current D.C. law, the District is immune from suit if the act complained of was
committed in the exercise of a discretionary function. Se Chandler v. District of Columbia, 404
A.2d 964, 965 (D.C. 1979). In Chandler the appellant alleged that the District was responsible for the
deaths of two people during a fire in appellant's home, because the fire station nearest to appellant's
home was closed pursuant to a District program instituted for financial reasons. This reduction in
services was allegedly negligent on the part of the District. The court dismissed the suit, explaining
that discretionary decisions are immune from court attack:

[Iln the exercise of the disrcetionagy functions of government ... there is no reason to
believe a jury would render a sounder decision than those officials chosen, qualified, and
prepared to make them. It is these that are labeled 'discretionary' and which constitute
policy decision deemed immune from suit because there is no legal standard by which a
judge or jury could gauge their arbitrariness and capriciousness or lack thereof.

Id at 966 (emphasis in original).
338. The rationale for making "discretionary" policy decisions immune from suit is that such

activities are "of such a nature as to prove threats to the quality and efficiency of government in the
District if liability in tort were made the consequence of [a] negligent act or omission," Id at 965
(quoting Spencer v. General Hosp., 425 F.2d 479, 482 (D.C. Cir. 1969)).
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ing its police officers, amenable to suit for failure to provide "reasonable
protection to individuals from crimes of violence. '339 The District of
Columbia Court of Appeals correctly rejected this principle in Warren v.
Distict of Columbia. 340 The extent and quality of police protection pro-
vided to a community necessarily depends on the availability of limited
public resources and on legislative or administrative determinations
concerning the allocation of those resources.34' As the court stated in
Warren, "The creation of direct, personal accountability between each
government employee and every member of the community would effec-
tively bring the business of government to a speedy halt . . and dis-
patch a new generation of litigants to the courthouse over grievances
real and imagined. '342

The passage of section 17 thus would provide each citizen with the
right to sue the state for any reason relating to the omission or commis-
sion of an official act. The absolute language of section 17 would leave
no room for a rule-of-reason approach to sovereign immunity. It would
preclude the new state legislature from reinstating immunity even under
the most necessitous circumstances. Even the inability of a government
entity or official to fulfill an official duty would entitle a citizen to sue,
and perhaps to recover, for the alleged omission. Indeed, the proposed
provision expressly recognizes that the state may be sued for inability to
provide reasonable protection against crime. Even if the "reasonable-
ness" of a given protection could be determined, 343 opening the govern-
ment to suit for inability to perform is highly mischievous.344 Section 17

339. See Transcript, supra note 1, at 132 (May 25, 1982).
340. 444 A.2d I (D.C. 1982) (en banc). The amendment was intended to overrule Warren, in

which the court held that "[a] government and its agents are under no general duty to provide
public services, such as police protection, to any particular individual citizen." Id at 3. The court
found also that there was no "special relationship" between the police and the plaintiffs that would
create "a specific legal duty." Id The "police" amendment additionally would overrule Gillot v.
Washington Metropolitan Area Transit Auth., 507 F. Supp. 454 (D.D.C. 1981) ("Providing police
protection is a governmental function for purposes of sovereign immunity"). Id at 456 (citation
omitted).

341. 444 A.2d 1, 4 (D.C. 1982) (en banc).
342. Id at 8-9.
343. If proposed § 17 becomes law, judicial decisions will have to give meaning to the concept

of "reasonable protection." Until the concept has been so restricted, however, it will be impossible
for the government to determine in advance whether it is providing its citizens with "reasonable"
protection against crime. Even after a body of law interpreting the phrase has developed, the rea-
sonableness of protection under any particular facts may have to be decided on a case-by-case basis.
The proposed provision thus raises the spectre of endless litigation. With the commission of every
crime may come a suit raising the question of whether the police protection accorded the victim
was "reasonable" and, if so, whether more effective and equally "reasonable" techniques should
have been used.

344. By removing immunity for suits based on inability to perform, § 17 effectively precludes
"inability" from being asserted as a defense. Yet "inability" means just that, and the constitution
provides no clue regarding what remedy would be appropriate for omission due to "inability." If
the inability were due to lack of resources, as seems likely, no judicial decree could provide a rem-
edy. At best, allowing a government to be sued for "inability" would provide machinery forjudi-
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thus has the potential for bringing the business of government to "a
speedy halt."

H The Civil Justice System

Section 19. Civil Suits. The right to a jury trial in a civil suit shall
remain inviolate. The House of Delegates shall assure access to courts
for those litigants unable to pay. Court costs shall not be required of
any litigant unable to pay.345

The language of section 19 tracks the Subcommittee's purposes. The
first sentence was designed to ensure that a litigant could request a jury
trial for "all issues at law."'3 46 The second sentence was intended to pro-
vide free legal services to anyone with a "litigable grievance. 3 47 The
third sentence was intended to eliminate court costs for those litigants
who are unable to pay them. The latter goal was to be accomplished by
funding courts through general tax revenues, rather than by "donations
at the door."3 48

The first sentence appears to be unexceptionable, although it may
hamper the operation of any inferior courts that the new House of Dele-
gates may establish.3 49 Some branches of Superior Court in the District,
such as those for small claims and landlord-tenant cases, presently pro-
vide for the right to jury trial, but the right is rarely invoked. 350 Pro-
posed section 19, which establishes the right to trial by jury in all civil
suits, 35t will encourage and increase the use of jury trials in these and

cial scrutiny of the allocation of governmental resources. This "best case" scenario is also
inherently the worst case. Allocation of resources for social services is at the heart ofetgislat've deci-
sionmaking, the control of which should remain with the electorate.

345. NEw COLUMBIA CONST. art. I, § 19 (proposed May 29, 1982).
346. Compilation, supra note 1, at 307 (Rights Subcommittee, Report on the Article on Rights

(May 22, 1982)).
347. Id
348. Id
349. Cf NEw COLUMBIA CONST. art. 4, § 1 (proposed May 29, 1982) (providing for creation of

Supreme Court, Superior Court, and such inferior and appellate courts as may be established by
law).

350. District of Columbia Superior Court Rules of Civil Procedure now provide for jury trial if
the right to jury trial is in accordance with the seventh amendment to the federal Constitution or is
granted by "applicable statute." D.C. SUPER. CT. R. ANN. 38 (Michie 1982). These rules are made
applicable to the Superior Court's Small Claims and Concilation Branch and to the Landlord and
Tenant Branch by Rule 2 of the Rules of Procedure for each branch. Set id (Landlord & Tenant
Branch) 2; id (Small Claims & Conciliation Branch) 2.

In landlord and tenant court during 1982, approximately 10 or fewer of 700 cases certified for
jury trial actually went to such trial. In small claims court, about 1 out of 500 cases actually went
to jury trial. The effect of § 19 would be to encourage and increase the use of the jury trial calen-
dar. This result is particularly likely in light of the proposed waiver of the jury fee for those unable
to pay.

351. The first sentence of § 19 was meant to ensure that "there shall be the right to a trial by a
jury [in a civil suit] for all issues at law when a litigant requests such trial." Compilation, supra note
1, at 307 (Rights Subcommittee, Report on the Article on Rights (May 22, 1982)). The section
however, would permit equity issues to be continued to be tried only before a judge. Id
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other branches of the court.352

The second sentence requires free legal services for those unable to
pay.353 The implementation of a legal aid system is a worthwhile
goal. 35 4 At present, the federal and state governments, as well as the
private bar, do provide such representation, but only to a limited
degree.

As originally drafted, the third sentence of section 19 provided that
court costs would not be required of any litigant. 355 The proposal to
eliminate court costs completely was defended during debate as a means
of treating courts like any other government office, for which no one
would demand a price of admission.356 Those proposing to retain court
costs noted that imposition of such costs effectively restrained litigants
from filing frivolous suits. 357 After debate, however, the Convention
agreed to amend the provision to waive costs only for those "unable to
pay."3 58

1 Labor

The New Columbia Constitution contains three provisions affecting
labor. Of the two labor provisions in the Bill of Rights, the most impor-

352. A possible means of avoiding this result would be to insert a dollar limit in § 19. See, e.g.,
U.S. CONsT. amend. VII ("In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved"); ALASKA CoNsT. art. I, § 16 ($250
limit); OKLA. CONsr. art 2, § 19 ($100 limit). The $20 cut-off point in the federal Constitution
demonstrates that monetary standards immortalized in a constitution may become archaic.

353. Set Compilation, supra note 1, at 307 (Rights Subcommittee, Report on the Article on
Rights (May 22, 1982)).

354. Unlike criminal defendants, who would have a right to the assistance of "competent"
counsel under § 7 of the proposed constitution, see supra note 185 and accompanying text, civil
litigants unable to pay for their own representation are not specifically guaranteed "competent"
counsel.

355. See Rights Committee Proposal, supra note 38, at 9 (Compilation, supra note 1, at 238).
Thus, the original version did not contain the "if unable to pay" qualification.

356. Ste Transcript, supra note 1, at 5 (May 26, 1982) (statement of Delegate Kameny).
357. A delegate observed that "court costs are not donations at the door. They are the means

whereby the court is enabled to survive. They also are means of keeping out of the court suits
which should never have been filed." Transcript, supra note 1, at 4-5 (May 26, 1982) (statement of
author). The Convention General Counsel also criticized this provision as being "unprecedented,"
and supported the assessment of court costs as a means of reducing frivolous litigation. Compila-
tion, supra note 1, at 285 (Convention General Counsel Memo on Bill of Rights (May 24, 1982)). In
Robinson v. Howard Univ., 111 DAILY WASH. L. REP. 449 (1983) (D.C. Super. Ct. Jan. 26, 1983),
the court held:

[I]n Harris v. Harris, . . . the court held that the intent of the District of Columbia iforma
pauperis statute is "to make available to the indigent, in common with his fellow citizen,
the full range of civil remedies contrived by court or legislature..... . . However, the
rule that an indigent is not relieved entirely of the responsibility for the costs of litigation
is not inconsistent with Harris: it ensures that an indigent party, like any other litigant,
will have access to the courts for the resolution of disputes, but will weigh the costs of
litigation against the likelihood of success before proceeding in court.

Id at 454 (citations omitted).
358. See Transcript, supra note 1, at 11-14 (May 26, 1982).
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tant is section 20.3 5 9

359. See NEW COLUMBIA CONST. art. I, § 20 (proposed May 29, 1982), discussed fifra notes 360-
75 and accompanying text. The other two provisions are § 21 of article I and article XII, which
originally were drafted by the Committee on Economic Development. The former provides: "Sec-
tion 21. Equal Pay. All employees shall be guaranteed equal pay for equal work and equal pay for
comparable work." Id art. I, § 21. This provision was claimed to be required because "[play
inequality is an insidious form of discrimination by which wage rates for predominantly female jobs
have been depressed because of sex." Compilation, supra note 1, at 369 (Report to the Convention
from the Committee on Economic Development (Apr. 30, 1982)). The delegates adopted the provi-
sion, notwithstanding criticism on the ground that much of the proposed language lacked generally
accepted definitions. See Ad Hoc Task Force on D.C. Statehood, Greater Washington Board of
Trade, Comments and Recommendations on the Proposed Constitution for the State of New Co.
lumbia p.

3 
(1982) [hereinafter cited as Comments and Recommendations].

Section I of article XII provides:

Section 1. Collective Bargaining. Persons in private and public employment shall have
the right to organize and bargain collectively, through representatives of their own choos-
ing. The right to strike is fundamental and is an inherent part of the right to organize and
bargain collectively. The right of public employees to strike shall not be abridged unless
the abridgement serves a compelling governmental interest and is narrowly drawn so as to
serve that interest, and it is clear that no alternative form of regulation is possible.

Although passed by a comfortable majority, the claimed fundamental right to strike for public
employees is controversial. In drafting this provision, the Committee on Economic Development
claimed that the state had to protect the right to strike under "the obligation to protect the general
welfare." Compilation, supra note 1, at 368 (Report to the Convention from the Committee on
Economic Development (Apr. 30, 1982)). Furthermore, placement of this right in the constitution
would preclude the legislature from denying the right. Id

During debate, it was argued that a strike by public employees should be considered only a
"privilege," rather than a right, and that the matter should be the subject of legislation. Tran-
script,supra note 1, at 162 (May 15, 1982) (statement ofauthor). The provision was adopted for the
New Columbia Constitution. Making the right to strike a constitutional right-indeed, a "funda-
mental" right--creates serious problems for the District's residents and tourists and for the federal
government. First, there are classes of public employees, including firemen and policemen, who
serve societal needs too important to be neglected during a strike, no matter how compelling the
goal of the strike. The proposed provision does allow infringement of the right to strike if there is a
compelling governmental interest and if the abridgment is narrowly drawn to serve that interest, so
long as no alternative form of regulation is possible. This compelling governmental interest test
might be met in the case of essential employees such as police and firefighters by mandatory arbi-
tration. Mandatory arbitration statutes are quite common. See generaly PUBLIC SERV. RESEARCH
COUNCIL, PUBLIC SECTOR BARGAINING AND STRIKES (6th ed. 1982). It is equally possible, how-
ever, that article XII, § I would be interpreted as prohibiting any statutory abridgement of the
right to strike and requiring that every abridgement be assessed on a case-by-case basis, presumably
after the strike had begun.

The second reason is that the provision would be in conflict with an existing federal law, which
provides in pertinent part:

An individual may not accept or hold a position in the Government of the United
States or the government of the District of Columbia if he-

participates in a strike, or asserts the right to strike, against the Government of the
United States or the government of the District of Columbia[.]

5 U.S.C. § 7311 (1976). This statute was held to be constitutional in United Fed'n of Postal Clerks
v. Blount, 325 F. Supp. 879, 882-84 (D.D.C.), a fdmem., 404 U.S. 802 (1971).

At least one member of the Rights Committee believed that the right to strike would be available
to the D.C. National Guard. After a question concerning "whether or not the provisions of...
[section 1, article XII] will apply to the military," a Rights Committee member responded, "That is
permitted." Transcript,sura note 1, at 162 (May 15, 1982 (question by author; answer by Delegate
Jackson). Another delegate pursued the matter.

[Question:] My point was in the case of fire, floods, civil disturbances, and things of that
nature, that the government has the right to call out the state militia to quell those distur-
bances. And I am wondering as to whether if we call the [state] troops out, would they



1983] NEW COLUMBIA CONSTITUTION 699

Section 20. Right to Employment. Every person shall have the
right to employment, or if unable to work, an income sufficient to
meet basic human needs.360

This section provoked lengthy and lively debate among Convention
delegates. The original version of section 20 included rights that now
appear as state responsibilities in other articles of the constitution.36' To
eliminate this overlap, the Convention and its committees pared the sec-
tion down to its final form.362

The debate on the final language of section 20 focused on whether to
qualify the right to employment by conditioning its existence on the
state's ability to provide the necessary funds.363 Opponents of the limit-
ing language made clear that they intended section 20 to function as a
"guarantee" of employment or income.364 Proponents of the limiting
phrase argued that an unqualified right to employment would be "an
open wound to the fiscal integrity of this new state, '365 would place a
"noose" around the constitution, 366 and would be impossible to carry
out.367 Those who favored a limit generally were motivated by two con-
siderations: the concern that unemployed persons throughout the coun-
try would be drawn to a state that constitutionally could not refuse
them a job or comparable income and the fear that the provision 3 68

have the right to say, "I am not going out; I am on strike." That's what I wanted to know.
[Answer.] ... [I]f there is a national emergency or a state emergency, I would allow

these [state] troops to go on strike; they would have the right to. I am not speaking about
the national militia.

Id (question by Delegate T. Moore; answer by Delegate Jackson).
360. NEW COLUMBIA CONST. art. I, § 20 (proposed May 29, 1982).
361. State responsibilities duplicating much of the original language of § 20 are found in id

art. XI, § I (state shall provide for protection and promotion of health care); id art. XI, § 2 (state
shall have power to provide housing); id art. XI, § 3(C) (state shall provide public day care centers
as provided by law); and id art. XI, § 3(F) (state shall have power to enhance the cultural, creative,
and traditional arts).

362. See Transcript, supra note 1, at 14-15 (May 26, 1982) (statement of Delegate and Second
Vice President Harris) (citing overlap created by § 20; motion made to strike original language and
insert language finally adopted).

363. See id at 16 (amendment by Delegate Long). The phrase was consistent with the purpose
of the section as expressed by the Rights Subcommittee: "to provide basic human services to people,
to the fullest extent permitted by economic conditions and resources." Compilation, supra note 1, at
308 (Rights Subcommittee, Report on the Article on Rights (May 22, 1982)).

364. A Convention officer stated that "the state should have a responsibility ... to provide
employment or income for people unable to work, and you are saying that it can be optional...
and we are saying [that the state has] to do that." Transcript, supra note I, at 17 (May 26, 1982)
(statement of Delegate Harris). Another officer stated that "all states have already demonstrated
that it is possible to provide full employment. . . . It has simply never been the law. It has never
been required . . . . Therefore I would. . . leave it [to] the responsibility of the state to provide
something that is very, very basic. . . by making it the responsibility of the state to see that there is
full employment." Id at 18-19 (statement of Convention President Cassell).

365. Id at 28 (statement of Delegate Long).
366. Id at 20 (statement of Delegate Bruning)
367. Id at 22 (statement of Delegate Love).
368. Id at 28 (statement of Delegate Long).



700 THE AMERICAN UNIVERSITY LAW REVIEW [Vol. 32:635

would result in an unwarranted financial burden on the state 69

In spite of these objections, 370 the right to employment or a minimum
income was made absolute.371 This right thus implements the provi-
sions of article XI, section 3(B) of the proposed constitution, which pro-
vides that the state "shall have the power to create jobs and to provide
transfer payments for the purpose of meeting basic human needs. '372

Section 20 has no precedent in other state constitutions. 373 The ab-
sence of precedent is not surprising. Governments have to be financed.
Their most readily available source of income is taxes. The District's tax
base is already narrow. The potential for expansion is limited due to the
scarcity of land.374 A tax increase designed to pay for this, as well as
other potentially expensive provisions of the new constitution, could
prompt both businesses and individual taxpayers to move to Virginia or
Maryland-Washington's suburbs-to take advantage of much lower
tax rates.375 Implementation of this section would require an enormous
tax base. Yet implementation inevitably would cause the tax base to
shrink. In the final analysis, there is no disagreement that full employ-
ment or a sufficient income to meet basic needs is a worthwhile goal. By
giving full employment, or its equivalent, constitutional status, however,
section 20 would quickly lead to a bankrupt state, without the where-
withal to provide the most basic needs to any of its citizens and with

369. One conservative estimate of the cost of this right to employment was $54 million annu-
ally, based on one half of the current unemployment compensation payments being made in the
District. This assumes no increase in the present unemployment base in the Distict's population.
This estimate does not include any costs for agencies and programs that the new government would
be required to establish in order tq carry out the mandate of § 20. See Comments and Recommen-
dations,ssupra note 359, at 3. Additionally, any estimates must take into account that § 20 provides
the right to employment or a sufficient income to "every person," not just residents. Id See also
NEw COLUMBIA CONST. art. VII, § 3 (proposed May 29, 1982) (requiring a balanced state budget);
Transcript, supra note 1, at 20 (May 26, 1982) (Delegate Rothschild expressing doubt that state
could both provide jobs and maintain balanced budget).

370. As one delegate noted, "It is uncomprehensible as to how we [delegates] can ,vote for this
[§ 20]." Transcript, supra note 1, at 28 (May 26, 1982) (statement of Delegate Long).

371. See NEw COLUMBIA CONST. art. I, § 20 (proposed May 29, 1982). The focus of the sup-
porting arguments was that implementation of the section could be accomplished if the state
"wanted it" badly enough. Cf. Transcript, supra note 1, at 18 (May 26, 1982) (statement of Con-
vention President Cassell, speaking as a delegate) ("No state has ever had any problem providing a
sufficient militia to take care of the needs of the state"). Furthermore, even if implementation were
impossible, it was argued that the section should be included because a constitution should contain
"broad goals toward which a society works" and should "loo[k] forward to the future," even if
accomplishment of the goals "takes 20 years or 50 years [or] I00 years." Id at 23 (statement of
Delegate B. Moore).

372. See NEw COLUMBIA CONST. art. XI, § 3(B) (proposed May 29, 1982).
373. No state has constitutionally required the state to create a job or provide sufficient income

to meet basic needs. One state has provided that its citizens "shall be free to obtain employment
wherever possible." See N.D. CONST. art. 1, § 7.

374. See Comments and Recommendations, supra note 359, at 3.
375. See Transcript, supra note 1, at 22 (May 26, 1982) (statement of Delegate Love) The dele-

gate continued: "To say that the state will provide these things is ridiculous. It is the taxpayers that
will provide these things. . .. But if there is nobody left in the state to pay the taxes, those things
cannot be provided." Id
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damage to those already dependent on the city for financial and other
help.

j Right to Change

Section 22. The Right to Change. The State with its institutions
belongs to the people who inhabit it. Whenever a government fails to
serve its people, they may exercise their inalienable right to alter, re-
form, or abolish it.376

The Rights Subcommittee drew on several historical documents, in-
cluding Abraham Lincoln's first inaugural address, 3 77 article I of the
Declaration of Rights of Maryland's Constitution, 378 and other state
constitutions, in drafting the provision. 379 The Subcommittee's report
offers the following rationale for section 22:

This section on right of change serves as a reminder to the state that
it exists and functions only with the consent of those governed ...
Further, . . . this section reserves to the people the right to alter, re-
form, or abolish the state by any expedient means when the state no
longer governs according to their will.380

376. NEW COLUMBIA CONsT. art. I, § 22 (proposed May 29, 1982).
377. Se 6 J. RICHARDSON, A COMPILATION OF MESSAGES AND PAPERS OF THE PRESIDENTS:

1789-1897 (1897). President Lincoln stated, "This country, with its institutions, belong to the peo-
ple who inhabit it. Whenever they shall grow weary of the existing Government, they can exercise
their constitutional right of amending it or their revolutionag right to dismember or overthrow it." Id
at 10 (emphases in original).

Supporters of the proposed section also invoked the Declaration of Independence:
[W] henever any Form of Government becomes destructive of these ends, it is the Right of
the People to alter or to abolish it, and to institute new Government, laying its foundation
on such principles and organizing its powers in such form, as to them shall seem most
likely to effect their Safety and Happiness.

The Declaration of Independence does "not have the force of organic [constitutional] law," not can
it "be made the basis ofjudicial decision." Gulf, Colo. & S.F. Ry. v. Ellis, 165 U.S. 150, 159-60
(1897).

378. Article 1 provides, in pertinent part: "That all Government of right originates from the
People, is founded in compact only, and instituted solely for the good of the whole; and they have,
at all times, the inalienable right to alter, reform or abolish their Form of Government in such
manner as they may deem expedient." MD. CONsT. DECL. OF RIGHTS art. 1. Ste infra note 391.

379. Twenty-one states have constitutional provisions granting the people of the state the right
to "abolish" the state government. See ARK. CONST. art. 2, § 1; COLO. CONST. art. II, § 2; GA.
CONST. art. I, § II, para. II (right to alter or abolish constitution); IDAHO CONST. art. I, § 2; Ky.
CONST. § 4; ME. CONsT. art. I, § 2 ("totally change"); MD. CONST. DECL. OF RIGHTS art. 1; MASS.
CONST. pt. 1, art. VII ("totally change'); MISs. CONST. art. III, § 6; MO. CONST. art. I, § 3;
MONT. CONsT. art. II, § 2; N.H. CONST. pt. 1, art. X ("reform the old, or establish a new govern-
ment'); N.C. CONST. art. I, § 3; OHIO CONST. art. I, § 2; ORE. CONST. art. I, § 1; PA. CONST. art. I,
§ 2; TENN. CONST. art. I, § 1; TEx. CONST. art. I, § 2; VA. CONST. art. I, § 3; W. VA. CONST. art.
III, § 3; and WYo. CoNsT. art. I, § 1. Three of these states also require that the "change be not
repugnant" to the federal Constitution. COLO. CONsT. art. II, § 2; Miss. CoNsT. art. III, § 6; Mo.
CONsT. art. 1, § 3. Several state constitutions allow their citizens to "alter or reform" the govern-
ment, but not to abolish it: MINN. CONST. art. I, § 1; N.J. CONST. art. I, § 1.

380. Compilation, supra note 1, at 311 (Rights Subcommittee, Report on the Article on Rights
(May 22, 1982)).

1983]
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At the opening of debate, a delegate moved to strike section 22.381
This motion sparked considerable debate, during which a number of
delegates made clear that the section was to be read literally. Indeed,
although some delegates exercised a moderating influence, 382 a signifi-
cant number interpreted the term "abolish" to include abolition of gov-
ernment by means other than traditional political processes. 383 After
extensive debate, a motion to strike section 22 was withdrawn. 384 The
delegates subsequently amended the section, but the amendment went
to the grounds on which the people could alter, reform, or abolish their
government, not to the ability of the people to take such action. 3 5 By

381. Transcript, supra note 1, at 33 (motion of Delegate Harris). As originally presented to the
delegates, § 22 permitted alteration, reformation, or abolition of the government when the people
"shall grow dissatisfied with the existing government." See Rights Committee Proposal, supra note
38, at 10 (Compilation, supra note 1, at 239). The section subsequently was amended to permit
such action "[w]henever a government fails to serve its people." See infra note 385 and accompany-
ing text. Addressing the original language, a delegate stated why the entire section should be
deleted:

I am deeply troubled by Section 22 because to me, it states the people will have a right
to overthrow the government. . . and that bothers me. [W]hen we grow dissatisfied...
with the existing government . . we [should] use-the procedures that we now use...
and that is to protest and. . . to lobby and . . . to use our vote ....

But to recommend that we reform or abolish it, [the] government that we are [now]
developing, I have very serious problems and I am asking the group to delete section 22.

Transcript, supra note 1, at 33 (May 26, 1982) (statement of Delegate and Second Vice President
Harris). In seconding the motion, a delegate who had submitted a written motion to strike the
section, added:

This section ...is a mischievous piece of legislation. It does advocate the right of
revolution. It purportedly is based upon a provision in the Declaration of Independence
which stated there that the people of the Colonies wanted to alter and abolish their form
of government. . . .What the Committee has proposed. . . is a thinly-veiled method of
revolution which permits abolition of the state by any means available.

Id at 34-35 (statement of author).
382. See, e.g., id at 37 (statement of Delegate Marcus) (indicating that section does "nothing

more. . . than sa[y] that the people have the right to control their own government"); id at 45
(statement of Delegate B. Moore) (arguing that the term "abolition" does not necessarily imply
violence); id at 48 (agreeing that abolition is not necessarily a violent process).

383. One delegate, for example, pointed to the lack of change that came out of the nation's
"struggles" in the 1950's and 1960's, and expressed doubt that true governmental change could be
effected through orderly processes of demonstration and petition. Id at 38-39 (statement of Dele-
gate Jordan). The delegate further stated that "if we are going to have a strong state army, then we
need to have a balance for the citizens and I am certain that the people here are not going to
support that [amendment to delete § 22]." Id at 39. Another delegate expressed the reasoning
behind § 22 as follows:

We come from a revolutionary tradition, although some of us would like to deny it. The
American Revolution does not say that it is the final revolution. We always, as free peo-
ple, believe that the government serves us and that when that government does, indeed,
become destructive to our ends, the ends of the people it serves, we should have all the
possible options available, including altering, and ultimately, if need be, abolishing.

Id at 44-45 (statement of Delegate Bruning). See also id at 40-41 (statement of Delegate Croft)
(pointing out that the federal Constitution guarantees only "republican," not "democratic," form
of government and that democracy in the United States was achieved through "blood, sweat and
tears and struggles").

384. Id at 42.
385. The amendment permitted alteration, reformation, or abolition when the government

"fails to serve its people," rather than when the people "shall grow dissatisfied" with the govern-
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voice vote, the delegates adopted the full section, permitting alteration,
reformation, or abolition of the government "if it fails to serve its peo-
ple."38 6 Thus, section 22 was adopted with the understanding that al-
though alteration, reformation, or abolition of the government could
come about by accepted political processes, any of these events also
could occur through apolitical processes, such as insurrection or
revolution.

Federal law clearly would permit federal intervention if alteration or
abolition of a state democratic government were attempted through in-
surrection or other violent means, regardless of whether insurrectionists
justified their actions under a state constitution. The "guaranty clause"
of the federal Constitution provides that the United States shall guaran-
tee to every state in the Union "a republican form of government. 3 8 7

This clause does not mean that a state or federal court could intervene
to ensure a republican form of government in New Columbia. In Baker
v. Carr388 the Supreme Court deemed implementation of the guaranty
clause to be a "political question" and accordingly to be within the do-
main of the executive and legislative branches of the federal
government.3

8 9

What the guaranty clause does mean, then, is that the executive and
legislative branches of the federal government have full power to enforce
the clause. Undoubtedly, those branches would exercise that power.39°

Regardless of whether the District of Columbia attains statehood, it will
remain the nation's capital. No one seriously would suggest that Con-
gress or the President would allow an insurrection to occur in the na-
tion's capital merely because the state's constitution created a right to
revolution. 39'

ment. See id at 56-57 (proposed substitute by Delegate Warren); id at 58 (substitute adopted). Set
also id (substitution of "people" for "citizens").

Indeed, the delegates strongly argued against a proposal to excise the concept of abolition from
§ 22. See id at 42 (motion of Delegate and Second Vice President Harris to delete the word "abol-
ish"); id at 49 (motion withdrawn because of lack of support).

386. Id at 59. See also id at 58 (substitution of "people" for "citizens").
387. See U.S. CONSTr. art. IV, § 4.
388. 369 U.S. 186 (1962).
389. Id at 217-26.
390. Cf Monarch Ins. Co. v. District of Columbia, 353 F. Supp. 1249, 1255 (D.D.C. 1973)

(President's decision to use federal troops or National Guardsmen to quell civil disorder entirely
within his discretion; no cause of action under guaranty clause for alleged negligence in protecting
District of Columbia against domestic violence), afdmm., 497 F.2d 684 (D.C. Cir. 1974).

391. The Maryland Court of Appeals refused to give any content to Maryland's "right to abol-
ish" provision. See supra note 378 and accompanying text. In Braverman v. Bar Ass'n, 209 Md.
326, 121 A.2d 472, cer denied, 352 U.S. 830 (1956), the court rejected a claim by a communist party
member that he could not be disbarred for violating the Smith Act, because of the Maryland
constitutional provision. In rejecting this argument, the court relied on a Supreme Court case, in
which the Court stated: "Whatever theoretical merit there may be to the argument that there is a
'right' to rebellion against dictatorial governments is without force where the existing structure of

1983)
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K. Unenumerated Rights and Self-Execution

I Unenumerated rights

Section 23. Unenumerated Rights.
The enumeration in this Constitution of certain limitations upon the

government shall not be construed to discourage nor deny other limi-
tations not enumerated.

392

Section 23 appears roughly to parallel the ninth and, to some degree,
the tenth amendments to the United States Constitution.393 The appar-
ent intent was to overcome a judicial rule of construction, expressio untus
est exclusio alterius, that a specific grant of rights implies a limitation on
the exercise of other rights not expressly granted.3 94

Section 23, however, goes even further. In so doing, it creates a novel
concept in state government. Constitutional doctrine accepts that a state
government is a government of inherent powers and that the government
has all powers necessary to govern, except to the extent that such powers
are expressly limited in the state constitution.3 95 The effect of section 23

the government provides for peaceful and orderly change." Id at 328, 121 A.2d at 482 (quoting
Dennis v. United States, 341 U.S. 494, 501 (1951)).

The New Hampshire high court similarly rejected a claim by a Communist Party member that

his activities came within the protection of the specific "Right of Revolution" contained in part I,

art. 10 of the New Hampshire Constitution. See Nelson v. Wyman, 99 N.H. 33, 50, 105 A.2d 756,

770 (1954). See also Scales v. United States, 367 U.S. 203, 275 (1961) (Douglas, J., dissenting)

(identifying constitutions in Massachusetts and New Hampshire as providing "the right to

revolution").
392. Naw COLUMBIA CONsT. art. I, § 23 (proposed May 29, 1982).

393. See Compilation, supra note 1, at 310 (Rights Subcommittee, Report on the Article on

Rights (May 22, 1982)). The ninth amendment to the federal Constitution provides: "The enumer-

ation in the Constitution, of certain rights, shall not be construed to deny or disparage others re-

tained by the people." U.S. CONST. amend. IX. The tenth amendment provides: "The powers not

delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved
to the States respectively, or to the people." U.S. CONsT. amend. X.

394. See MODEL STATE CONST., supra note 4, art. II, § 2.01.

395. Id. at 37 (Comment on § 2.01) (emphasis added). This principle is embodied in article II

of the Model State Constitution, which provides:

Section 2.01. Powers of Government. The enumeration in this constitution of specified

powers and functions shall be construed neither as a grant nor as a limitation of the

powers of state government but the state government shall have all of the powers not

denied by this Constitution or by or under the Constitution of the United States.
Id at 36. The commentary on the Model State Constitution states the well-reasoned rationale for

such a provision:

[S]tate government is a government of inherent powers and . .. a state constitution

unlike the Constitution of the United States is a document of limitations and not of grant,
ije., whereas the federal government has only specifically delegated powers, state govern-

ment has all the powers of government except in so far as those powers are constitution-

ally limited. . . . The intention here has been to overcome the judicial rule of

construction . . . that a specific grant of power implies a limitation on the exercise of all
powers not expressly granted or that the provision for a certain kind of procedure by

implication prohibits the use of other procedures to achieve the same ends .....

It is the function of Article II to state both for the benefit of the courts and for the

benefit of responsible state government that the constitution is not the sole repository of

power; the government has all powers necessary to govern except to the extent that such

powers may be expressly limited in the constitution. The legislature, the executive and
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is to turn this rule on its head by providing that the limitations on gov-
ernmental power in the new constitution are not to be construed in a
manner that would preclude the finding of other limitations.3 96 Thus,
the ultimate result is the creation of an entity with limited powers, simi-
lar to the federal government, which only has the powers delegated to it
by the states.3 97

Section 23 might be explained simply as political rhetoric, to be ex-
pected in the establishment of a new state. Nevertheless, the provision
distinctly alters the concept of a state government as a government of
inherent power. The new state government would be severely con-
strained by this provision. It would have to point to an express provision
in the constitution to justify its actions.3 98 Such a government would
have difficulty serving its people. In effect, section 23 locks the handcuffs
with which the Convention shackled the powers of the new state in the
Bill of Rights.

2. Se/f-execution

Section 24. Self-Execution.
All sections of this Article shall be self-executing. 399

Section 24 was intended to authorize private rights of action by indi-

the judiciary need not look for an express grant of power in the constitution to justify or
uphold the exercise of governmental functions nor need they be unduly timid in finding
governmental power to exist. It is the purpose of Article II to negate the existence ofany
implied limitations on the exercise of powers not expressly granted from the expression of
certain others.

It is the intention, too, to have Article II operate as a strong discouragement of unneces-
sary and frivolous amendment. In many states with overly detailed constitutions (where
the doctrine of implied limitation on powers is close at hand), amendments are frequently
proposed and adopted out of timidity, ie., out of a fear that certain government action
may, under some remote construction of the constitution, run afoul of some implied limi-
tation. It is the purpose of Article II to encourage state government to use its powers to
the fullest and not to seek constitutional amendment in every instance where no express
authorization for a particular function is to be found. In applying a state constitution the
emphasis should be on a search for express limitations rather than a search for express
authority.

Id at 37-38 (Comment on § 2.01).
396. See Compilation, supra note 1, at 310 (Rights Subcommittee, Report on the Article on

Rights (May 22, 1982)). The intent of this section was clear. The Subcommittee report stated:
The Federal Government, in concept, has only powers delegated to it. State govern-

ments, in concept, have all powers not taken from them. Therefore this section refers,
jointly in each instance, to ights of the individual and limitations upon the powers of the State,
and not just to the former, as in the Ninth Amendment. . . . A primary theme, found in
the Preamble, and pervading our Constitution, is a respect for the rights of the individual,
as distinguished from the collective rights of the people. Thus the term individual has been
used here, wherepeople is used in the Ninth and Tenth Amendments, with the clear intent
that they are rights enjoyed by individual persons, and limitations upon governmental
authority over and control of the individual.

Id (emphases in original).
397. See U.S. CONST. amend. X.
398. See supra note 395 and accompanying text.
399. NEw COLUMBIA CONST. art. I, § 24 (proposed May 29, 1982).
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viduals, as well as to impose on the state an independent duty to enforce
the Bill of Rights.4°° Thus, section 24 provides a Bivens-like remedy40'
for each section of article I. Nevertheless, the self-executing nature of
the Bill of Rights may not serve precisely the drafters' intent. Although
the drafters may have made the Bill of Rights self-executing in order to
prevent the new state legislature from interfering with the rights created
therein,4° 2 a court may decline to enforce a self-executing provision in
any particular case if the scope of the provision is unclear.40 3 Because
many of the terms in the proposed Bill of Rights are vague or lack estab-
lished meaning,4 4 there could be some instances in which a court could
find no right to enforce.40 5

400. The Rights Subcommittee stated the rationale of this provision in its May 22d report to
the full Rights Committee:

All sections of this Article shall be self-executing. The committee intends that the peo-
ple shall retain a private right of action to enforce every section in this Article on Rights.
While acknowledging the obligation of the state to enforce the rights guaranteed under
this Article, the committee recognizes that the state,for want of resources or other reasons, may
fail to fulfill this duty, and that the rights of a particular individual could be subject to
infringement without recourse. Further, the committee realizes an inherent conflict exists
where the state itself violate an individual's rights and is yet expected to enforce those
same rights. The solution to this dilemma was obvious to the committee. Impose a duty
on the state to enforce this Article and retain a private right of action for the individual
should the state fall short of this duty.

Compilation, supra note 1;at 312 (Rights Subcommittee, Report on the Article on Rights (May 22,
1982)) (emphasis added). See also Transcript, supra note 1, at 346-47 (May 25, 1982) (statement of
Delegate Marcus).

401. Se Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388
(1971) (subject of illegal search by federal agents has right of action under fourth amendment of
United States Constitution).

402. Cf. Wren v. Dixon, 40 Nev. 170, 177, 161 P. 722, 729 (1916) (all constitutional provisions
that are prohibitory in nature are "self-executing" to the extent that state legislature may not pass
law in derogation of provision, but true self-executing provision must be complete unto itsel),peti-
tlionfor writ of error denied, 40 Nev. 170, 167 P. 324 (1917). See Transcript, supra note 1, at 172 (May
24, 1982) (statement of Delegate Kameny) (rights are put into a constitution to avoid nullification
of those rights by the legislature). Unlike a statute, of course, a constitutional provision may be
amended only by submission of the amendment to the electorate. See NEw COLUMBIA CONST. art.
XVII (proposed May 29, 1982) (procedure for amending constitution).

403. See Hall v. Cummings, 73 Colo. 74, 213 P. 328 (1923). In Hall the relevant constitutional
provision stipulated: "Every elective public officer of the state. . . may be recalled." Id. at 74, 213
P. at 328 (quoting COLO. CONST. art. 21, § 1). The state constitution further provided that the
provision was "self-executing but legislation may be enacted to facilitate its operations." Id at 75,
213 P. at 329 (quoting COLO. CONsr. art. 21, § 4). The issue was whether, in the absence of
legislation permitting such action, a county commissioner could be recalled.

The court, mindful of the rule that, if possible, a self-executing provision must be construed "as
to make it so," declined to interpret the provision as permitting recall of a county commissioner. Id.
at 76, 213 P. at 329. The case turned on construction of the term "officer of the state," and a
subsequent provision that detailed the procedures for recall, but that used the phrase "elective
public officer" rather than "officer of the state." The court determined that a county officer was not
an officer of the state and, in the absence of more specific language indicating a contrary intent on
the part of the framers, the provision would not be construed to permit recall of county officers. Id
at 76-77, 213 P. at 329-30.

404. See, e.g., NEw COLUMBIA CONST. art. I, § 5 ("legislation and executive investigations"); id
§ 7 ("all criminal matters'); id § 8 ("fishing expeditions'); id § 11 ("principle of reformation"); id
§ 19 ("a civil suit").

405. The Convention record demonstrates that the drafters intended their language to be broad



NEW COLUMBIA CONSTITUTION

Regardless of whether the proposed Bill of Rights would or could be
enforced as intended, the provision of countless private rights of action is
certain to generate substantial litigation. The new state, of course, will
have to defend each suit. Defense would be a costly proposition, as
would the alternative of state self-enforcement of each right embodied
in article I. The Rights Subcommittee recognized that the state may be
unable to fulfill its duties under article I due to a lack of resources,40 6

but nevertheless believed that individuals should have the right to force
the state to fulfill its duties. Like section 17, which would permit suits
against the state for inability to provide reasonable protection against
crimes,40 7 section 24 goes too far in its effort to vindicate individual
rights. The provision would lead to a plethora of suits for injuries that
the state, in many instances, will lack the resources to redress. In con-
junction with section 17-the abolition of sovereign immunity-the pri-
vate right of action to enforce evey provision in the Bill of Rights
presents a strong possibility for bankrupting the new state.

CONCLUSION

The drafting and adoption of the New Columbia Constitution, in-
cluding its preamble and Bill of Rights, marked an historic occasion for
the District of Columbia. The document represents the first tangible
attempt to transform a municipal authority, currently a territorial form
of government, 40 8 into a state. The District of Columbia is, of course, in
the unique position of being the nation's capital. Presumably it will
remain so.409 Indeed, it is difficult to conceive how the new city-state
could survive financially in the absence of a federal relationship. 4 0

or, at least, that they did not intend to limit it. This sweeping approach, although prompting
liberal interpretation, will not necessarily assist a court in applying the Bill of Rights. The final
result may be that a court will decline to apply a provision to a situation in which the drafters
would have applied the provision had they anticipated and debated the question.

406. See supra note 400.
407. See supra note 344 and accompanying text.
408. See HOUSE COMM. ON THE DISTRICT OF COLUMBIA, 93D CONG., 2D SEss., HOME RULE

FOR THE DIsTRIcT OF COLUMBIA 429-30 (Comm. Print 1974) (discussion of historical form of
District's government) [hereinafter cited as HOUSE COMM. ON D.C.].

409. See District of Columbia Appropriationsfor 1983: Hearings Before a Subcomm. of the House Comm. on
Appropriations, 97th Cong., 2d Sess. 3190 (1982) (statement of author) [hereinafter cited as Hearings
on Appropriations]. A Representative has stated, "[Washington] is our capital city, and the worst
thing we could do to these people is to evacuate the city. This is the capital city. It is here for the
convenience of this country to transact its business." HOUSE COMM. ON D.C., supra note 408, at 29.
Another Representative pointed out that the District's relationship to the federal government is
popularly referred to as a "Vatican City concept." Hearings on Appropriations, supra, at 1366.

410. The District depends heavily on infusion of federal funds, and may not be economically
viable without those funds. It is significant that Congress, in granting statehood to Alaska, made a
specific finding of economic viability of the proposed state. See H.R. REP. No. 624, 85th Cong., 1st
Sess. 9-10 reprinted in 1958 U.S. CODE CONG. & AD. NEws 2933, 2941-42. The "traditionally ac-
cepted requirements for statehood" include a congressional finding "[t]hat the proposed new State
has sufficient population and resources to support State government and at the same time carry its

1983]
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The "District clause" of the United States Constitution 4"1 created a
federal enclave to, inter alia, "eliminate the possibility of a competing
sovereign having concurrent jurisdiction inimical to that of Con-
gress."1412 The clause was designed to preserve police authority and ulti-
mate jurisdiction at the seat of the federal government. 413 These
considerations could conflict with the political power 414 wielded by most
Convention delegates whose strongly felt views415 of legal, social, and
economic equality and justice were fortified by genuine pride.416

The greatest source of concern, however, is the Bill of Rights, the key-
stone of the constitution. As one Delegate noted, Congress ultimately
will review the provisions in the document and return it with requested
revisions.417 In light of the many controversial and novel concepts in-

share of the cost of the Federal Government." Id at 11, reprinted in 1958 U.S. CODE CONG. & AD.
NEWS at 2943.

The District of Columbia may be unable to meet these criteria, because of its current reliance on
the federal resources it receives as seat of the federal government. These resources include the "fed-
eral payment," computed to reflect "elements of cost and benefits to the District which result from
the unusual role of the District as the Nation's Capital" and designed "to encourage efforts on the
part of the [D.C.] government. . . to maintain and increase its level of revenues and to seek such
efficiencies and economies in the management of its programs as are possible." District of Colum-
bia Self-Government and Governmental Reorganization Act (Home Rule Act), tit. V, § 501(a)
(codified at D.C. CODE ANN. §§ 1-218, to -219 (Michie 1981). The District's government also may
borrow short-term funds from the U.S. Treasury. Id. § 47-340 1.

The Convention never confronted the issue of economic viability. Indeed, the Convention gener-
ally was unreceptive to the argument that a particular provision might represent financial irrespon-
sibility, presumably because the goals sought were perceived as more important than financial
considerations. See, e.g., supra notes 369-71 and accompanying text. This unreceptiveness can only
be regarded as destructively short-sighted. No single goal in the proposed constitution can be ac-
complished if Congress rejects statehood on the basis of lack of financial viability or if the state, if
created, cannot meet the financial burdens resulting from implementation of the constitution.

411. U.S. CONST. art. I, § 8, cl. 17.
412. Franchino, supra note 7, at 252-53.
Another rationale underlying the original grant of exclusive federal jurisdiction over the District

was the perceived need to provide the Federal Government with adequate military protection.
This need arose, in part, after state and local authorities refused to defend the Continental Congress
from mutinous soldiers seeking wages in Philadelphia in 1783. See Perry, supra note 3, at 14. A
related purpose of the District Clause was to free Congress from any undue influence on the part of
state authorities. Id at 14-15.

413. See Raven-Hansen, supra note 7, at 173.
414. Commentators have noted, "A constitution is a politicized document of the highest order.

It not only grants governmental power, it also reflects political power." J. WNlEELER, JR. & M.
KINsEY, supra note 4, at 8. See aLso D. LOcKHARD, supra note 8, at 57-133 (discussion of the politics
of constitutionalism at federal, state, and municipal levels).
. 415. See, e.g., Transcript, supra note 1, at 235 (May 25, 1982) (statement of Delegate Croft)

(constitution must strive to achieve equality for individuals); id at 31 (Apr. 26, 1982) (statement of
Delegate Jackson) ("the language [in the proposed constitution] is the compilation of the best that
this country has to offer.")

416. See, e.g., id at 242 (May 25, 1982) (statement of Delegate Shelton); Compilation, supra
note 1, at 370 (draft of argument to be distributed to District voters in support of the proposed
constitution).

417. See Transcript, supra note 1, at 21 (May 10, 1982) (statement of Delegate Jordan) ("[Tihe
Congress is going to ultimately review whatever provisions exist in this Constitution, and if they
don't like it they will have a chance to tell us that . . . and give us the areas that they want
changed.') See supra note 20 (discussing manner in which territory becomes a state).
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cluded in the proposed New Columbia Constitution, careful scrutiny is
necessary.418 Article I, as well as the preamble, must be reviewed in
light of the interests of federal government, the District of Columbia,
and individual citizens, particularly when legal issues squarely present
themselves.

41 9

The recommendations expressed hereafter are solely those of this
writer, who presented each at some point in written or oral form to the
Convention.

1. The preamble should be amended to acknowledge New Colum-
bia's interrelationship with the United States. It should be pared down
from its present unwieldy size, and its more broad and ambiguous prin-
ciples should be deleted. 420

2. The "free exercise" clause in article I, section 2, should be limited,
or interpreted, to protect the public safety. Handling snakes may be a
religious exercise, but it is also a public nuisance.42 ' Because of the con-
flict between article I, section 2, and article VII on finance and taxation,

418. Careful review of the document is important not only because the Bill of Rights is facially
controversial, but also because enforcement of the rights therein may become subject to political
maneuverings. Article IV of the New Columbia Constitution, which prescribes the establishment
and operation of New Columbia's judicial branch, requires that judges of the superior court and
justices of the supreme court would be subject to "retention elections." See NEw COLUMBIA CONST.
art. IV, § 10 (proposed May 29, 1982). Thus, although judges and justices nominally are appointed
"for life," id § 9, they are subject to removal by the voters "at the first general election held more
than three years after initial appointment." Id § 10. This proposed election retention system
would leave judges who are charged with enforcement of the constitution vulnerable to continual
political pressures, and would undermine the concept of judicial independence:

"Periodical appointments, however regulated, or by whomsoever made, would, in some
way or other, be fatal to [the courts'] necessary independence. If the power of making

them was committed either to the Executive or legislature, there would be danger of an
improper complaisance to the branch which possessed it; if to both, there would be an
unwillingness to hazard the displeasure of either; if to the people, or to persons chosen by
them for the special purpose, there would be too great a disposition to consult popularity,
to justify a reliance that nothing would be consulted but the Constitution and the laws."

Northern Pipeline Const. Co. v. Marathon Pipe Line Co., 102 S. Ct. 2858, 2864-65 (1982) (quoting
THE FEDERALIST No. 78, at 489 (H. Lodge ed. 1888) (brackets in original)). See Hanrahan, The
D.C Constitutional Convention and the Selection ofJudges-Causefor Concern, DIST. LAw., Sept.-Oct. 1982,
at 10; Oulahan, The Proposed District of Colunbia Constitution, id., July-Aug. 1982, at 3 1. The Conven-
tion president stated the purpose of the election of District judges:

A judge has to be accountable to the electorate [like the Executive and Legislature], and
thus [there would be] a good chance that he would be perhaps a little more stringent on
the very, very powerful who find themselves at odds with the law. . . . [W]e might find
a different composition of the prisons. . . . What we have now [are] prisons where 99
44/100 percent of the people are people of no means.

See Transcript, supra note 1, at 50 (Apr. 12, 1982) (statement of Convention President Cassell).
419. Delegates did not always consider the advice of the Convention General Counsel, who did

a thoroughly professional job, or of other lawyers on the floor of the Convention. This may be due
partly to the failure of the D.C. Bench and Bar to educate the delegates and the public regarding
the crucial legal issues that the Convention considered and to explain the nature and workings of
the civil and criminal justice systems. The apparent indifference of the Bench to what was occur-
ring at the Convention was unfortunate.

420. See supra notes 29-36 and accompanying text.
421. See supra notes 67-72 and accompanying text.
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the latter should be amended in order to restore neutrality between
church, including sectarian education, and state.422

3. Civil rights provisions going beyond the protections of the federal
Constitution 423 should be left to the state legislature or, at the least,
should be based on the District of Columbia's human rights law.42 4 The
myriad "rights" created in sections 3 and 4 of the proposed Bill of
Rights defy definition, invite misuse, and lack practical means of en-
forcement. The provision granting per se lawfulness to certain affirma-
tive action programs should be deleted or drastically amended.42 5 To
limit affirmative action programs to two groups that were victims of
past discrimination ignores future problems that may arise for emerging
minority populations and clearly denies equal protection of the law.

4. To protect the functioning of the federal government, the proposed
state constitution should contain a specific provision exempting federal
executive, legislative, judicial, and civilian law enforcement and mili-
tary officers and employees from any state constitutional provisions that
impinge on, or interfere with, the lawful exercise of their authority.426

The difference between federal constitutional and statutory provisions
and those of the proposed New Columbia Constitution creates serious
conflicts of governmental authority in the seat of national government.

5. The numerous changes that the proposed constitution would make
to the existing criminal justice system never were explained comprehen-
sively to the delegates. The pressure of deadlines under which debate
was conducted, as well as the Rights Committee's resistance to any sug-
gested clarification or amendment, may have prevented the delegates
from fully understanding the provisions on which they were voting. If
enacted, these criminal provisions will make law-abiding citizens "less
equal" than those who prey on them.4 27 Thus, the entire subject re-
quires a thorough review by an expert body, which the Convention was
not. Furthermore, City Council or congressional review of the proposed
constitution should result in inclusion of some of the major recommen-
dations of the President's Task Force on Victims of Crime.428 The

422. See supra notes 76-83 and accompanying text.
423. Set, e.g., supra notes 52-55 and accompanying text; notes 158-70 and accompanying text;

notes 182-97 and accompanying text.
424. &e. supra notes 85-87 and accompanying text.
425. Se supra notes 90-92 and accompanying text.
426. See supra notes 118-20 and accompanying text (private records in hands of third parties);

notes 140-57 (exclusionary rule); notes 159-63 and accompanying text (exigent circumstances search
warrant exception); notes 164-70 and accompanying text (consent search warrant exception); notes
171-79 and accompanying text (electronic search and seizure limitations).

427. See supra notes 191-97 (discovery of government evidence by persons charged with a
crime); notes 199-230 (limitations on grand jury); notes 232-48 (limitation on bail); notes 266-74
(requirement that penal administration be based on reformation); notes 320-27 (abolition of com-
mon law crime).

428. See generagy PRESIDENT'S TASK FORCE ON VICTIMs OF CRIME, Supra note 123.
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broad range of legislative recommendations made by that group de-
serves serious study and, where warranted, adoption in order to protect
the District's citizens and residents. At a minimum, protection for vic-
tims of crime should be added to sections 6 (searches and seizures), 7
(rights of arrestees and defendants), and 9 (bail) of the proposed Bill of
Rights.

6. Abolition of sovereign immunity subjects the new state and its em-
ployees to civil suit at the whim of individuals. It places public servants
in unwarranted jeopardy.429 In particular, the right to sue law enforce-
ment officials makes second-class citizens of those in this important
group of employees.

7. For readily apparent reasons, the guaranteed "right to employ-
ment" should be deleted in its entirety.430

8. Section 22, the "right to change," should be struck as an unneces-
sary and potentially mischievious provision. 43'

However "progressive" or innovative some supporters of the proposed
constitution claim the document to be, the resulting new state would
have difficulty in governing as a viable political, economic, and legal
entity. No state constitution in the United States today creates so many
"rights" and "freedoms. '432 Each such "right" is, in effect, a restriction

on authority. In the New Columbia Constitution, the inherent power of
the state to govern its citizens and to provide for their overall general
welfare and safety has been weakened and hamstrung in the name of
every conceivable social and civil rights issue. Resolution of most of
these issues could, and should, be left to the legislature.

Statehood for the District of Columbia deserves a better and more
realistic approach. In the final analysis, a state manacled by its constitu-
tion is worse than no state at all. New Columbia, like New York State,
would be "trapped in a bag. '433 The City Council and Congress should
therefore review with great care the product of the first Constitutional
Convention. When the proposed constitution is reviewed and-if ac-

429. See supra notes 330-44 and accompanying text.
430. See supra notes 363-75 and accompanying text.
431. See supra notes 377-91 and accompanying text.
432. One possible exception to this statement is the New York Constitution. Referring to that

constitution, a commentator has said:

[The] constitution . . . has swollen into a monstrous document, a maze of rambling

clauses, a legalistic nightmare that makes little sense, astonishes lawyers and dismays stu-
dents of government.

It is a constitution containing pet protective clauses for almost every definable interest
in the state, a constitution that goes needlessly into the petty details of local government, a
constitution which is a many-paged monument to. . . special pleading. It is everything
except what it ought to be-a simple, spare statement of human rights and basic govern-
ment organization, leaving details to the good sense of the legislature of the state.

Swayduck, Trapped in a Paper Bag, 6 LtTHoPINION 1, 1 (1967).
433. See supra note 432.

1983]
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ceptable-amended, prudence and common sense will be needed in or-
der to protect the basic interests of all citizens and residents of the
District and to ensure the orderly continuation of the District's role as
the nation's capital. Unlocking and removing the manacles of the pro-
posed constitution will require a significant effort, including a review of
the provisions of the document without being blinded by the glare of
statehood. Yet it is a task well worth accomplishing, and one that can
be carried out, provided that the idea of statehood is not always placed
before the constitution that is needed to undergird the state. The Con-
vention, unfortunately, placed the state cart before the constitutional
horse.
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APPENDIX

This appendix contains the sections and subsections of the New Co-
lumbia Constitution discussed in this Article. The lettering and num-
bering duplicates that of the Article. Language as proposed by a
committee, but not adopted by the Convention, is in brackets. Lan-
guage proposed by a committee and adopted by the Convention as
proposed is not specially designated. Language proposed and
adopted on the floor of the Convention is in italics.

PREAMBLE

We, the people of the free and sovereign state of New Columbia, seek to secure and provide for
each person: health, safety and welfare; a peaceful and orderly life; and the right to legal, social,
and economic justice and equality.

We recognize our unique and special history and the diversity and pluralism of our people, and
we have determined to control our collective destiny, maximize our individual freedom, and govern
ourselves democratically, guaranteeing to each individual and the people collectively, complete and
equal exercise and protection of the rights listed herein. We reach out to all the peoples of the
world in a spirit of friendship and cooperation, certain that together we can build a future of peace
and harmony.

Therefore, being mindful that government exists to serve every person, we do adopt this constitu-
tion and establish this government.

ARTICLE I. BILL OF RIGHTS

B. Freedom of Association

Section / [2]. Freedom of Association, Assembly, Expression and Petition. Freedom of associa-
tion, assembly, press, speech, and other forms of expression, and petition for redress of grievances
shall not be abridged. [Freedom of the press includes the right of the press to be free from searches,
seizures, or compulsory testimony to discover the identity of confidential sources provided by such
sources.]

C Freedom of Religion
Section 2 [1]. Freedom of religion. The State shall establish no religion nor interfere with the

free exercise thereof. No person shall be denied any right or privilege because of religious belief or
the exercise thereof.

D. Freedom from Discrimination
Section 3[17]. Freedom from Discrimiation. [A] Every person shall have a fundamental right to

the equalprotection of the law and to be free from historic [caste] group discrimination, public or private,
based on [factors such as] race, color, religion, creed, citizenship, national origin, sex, sexual orienta-
tion, poverty, or [out of wedlock birth] parentage. Affirmative action to correct consequences of past
discrimiantion against women, and against racial and national minorities, shall be lawful.
[B] Persons with disabilities shall have the right to be treated as equal community members and
the right to [receive the] services [necessary for full comunity participation] as defined by law pro-
vided in a way that promotes dignity and independence andfidl communiy participation.
[C] Youth and seniors shall have the right to the enjoyment of health and well-being and to the
services s provided by law necessary for their development and welfare.
[All persons shall have the right to be free from all forms of discrimiantion on account of age.] No
adult shall be discriminated against in housing or employment on the basis of age, except that services limited to
senior citizens may be provided
[D] It shall be unlawful to commit or incite acts of violence aganst persons or property based on
race, color, religion, creed, national origin, sex, or sexual orientation.
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[E] Equality ofrghts under the law shall not be denied or abridged in the State or any of tis subdivisions because of
sex.
[F] This Section shall be self-executing and shall be enforced by appropriate legislation.

E. Right to Privacy
Section I [18]. Privacy.

[A] The right of the individual to decide whether to procreate or to bear a child is inviolable, as is
the right to noncommercial private, consensual, sexual behavior of adults. Those who exercise or advo-
cate these rights have, in addition, the right to be free from all forms of discrimination.
[B] Political surveillance is contrary to democratic principles. Therefore, unless relevant [essential]
for prosecution of past, present, or imminent crime, information on any person's exercise of freedom
of religion, expression, association, assembly, or petition for redress of grievances, shall not be col-
lected surreptitiously under color of law.
[C] Individual privacy with respect to personal bank accounts, health, academic, employment,
communications, and similar records, the disclosure of which would constitute an invasion of the
privacy of the individual concerned, is a right, the protection of which shall be provided by law,
However, the name, salad, andplace of employment of each employee of the State and of any o/its agencies or local
government units ir a matter ofpublic record and shall be available to the public.

F Crimina/Justice System

2. Due Process
Section 5 [4]. Due Process. The State shall not deprive any person of life, liberty, or property

[,nor make a significant change in any person's life] without due process of law. The right of all
persons to fair and just treatment in the course of legislative and executive investigations shall not be abridged

3. Searches and Seizures
Section 6 [5]. Searches and Seizures [Search Warrant Requirement]

[A] Privacy is a fundamental right. Therefore, the people shall be free from unreasonable searches
and seizures of their person, homes, businesses, vehicles, papers, and effects. This right extends to
all places and for all circumstances in which the individual has a reasonable expectation of privacy,
The fruits of unlawful intrusions, including intrusions by private person, shall not be used by the
State for any purpose in any judicial or administrative proceeding against any individual, whether
or not the individual was the target of an unlawful search or seizure, and whether or not the
expectation of privacy of that individual was violated.
[B] No search will ensue except under the authority of a valid warrant issued by a judicial officer;
such warrant shall be issued only upon probable cause and must be supported by oath or affirma-
tion describing with particularity the place to be searched and the persons or items to be seized.
This Section does not preclude warrantless searches or seizures in the following circumstances:
searches incident to a valid arrest; exigent circumstances under which officials conducting the
search or seizure have no time to secure a warrant; inadvertent discovery of illegal material pursu-
ant to the execution of a valid search warrant; searches and seizures conducted at international
borders or their functional equivalent; administrative searches of pervasively regulated businesses
pursuant to a general plan; and searches upon the consent of the individual who is the subject of
the search or seizure, provided that the individual had been fully informed of the right to withhold
consent, and no other exception to this Section is present. The official conducting the search bears
the burden of proving fully informed consent.
[C] The right to be secure against unreasonable interception of telephonic, telegraphic, electronic, and otherforms of
communication and against unreasonable interception of oral and other communications by electronic methods shall
not be violated No such interception shall occur except following issuance of a warrant. No orders or warrants for
such interceptions shall be issued but upon probable cause supported by oath or afrmation that evidence of crime
may be thus obtained, and partlicularly identiing the means of communication and the person or persons whose
communications are to be intercepted Evidence obtained in violation of this paragraph shall not be dmissible in
any court against any person.

4. Arrestees and Defendants
Section 7 ]6]. Rights of Arrestees and Defendants. In all criminal matters, [All] all persons [ shall]
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have the right to the assistance of competent counsel from commencement of a custodial interroga-
tion, [arrest], during trial and appeal, and whenever they are subject to a deprivation of liberty.
When arrested they shall be informed of their right to consult with counsel. Persons charged with a crime
have the right to receive an explicit statement of the nature and cause of the accusation, to the
discovery of all evidence possessed by the State, and to the presumption of innocence until proven
guilty beyond a reasonable doubt. Convicted persons shall have the right to judicial review.

5. Grand Jug,
Section 8 [7]. GrandJu.

[A] All persons have the right to be free from unwarranted [and] or arbitrary prosecutions. [There-
fore, a person shall be tried for an offense carrying a penalty of imprisonment exceeding one year
only upon indictment by a grand jury.] The grandjupy shall not engage in fshing expeditions. Grandju'
indictments are required/or all offenses carrying authorized prison sentences of one year or more. Grand jurors
shall be [of sound mind, and representative of the adult] drawn from a cross-section ofthe community.
All grandjug witnesses [Witnesses testifying before the grand jury] shall have the right[s] to [the]
assistance and presence of counsel, to be informed of the privilege against self-incrimination, and to
be [informed whether] advisedif they are, or may become, [the] targets of [proposed or possible] prose-
cution[s]. [Transcripts of grand jury proceedings shall be made available, in a timely fashion,
before trial to persons prosecuted following indictment.] Criminal defendants are entitled to grandjuy
transcripts in a timely fashion.
[B] The grand jury shall [have the assistance of independent] appoint and the State shall pay non-
governmental counsel [who shall be a member of the bar of this state.]/or independent advice. [Evi-
dence presented to the grand jury must be relevant to the investigation.] Indictments shall be
issued only [upon the finding of] on probable cause[. Courts] and shall, upon motion, [dismiss in-
dictments for insufficient evidence] be dismissed/or violations of this section.
[C] [The legislature shall provide for the selection and manner of operation of the grand jury,
including, but not limited to the number of grand jurors required for a panel, for a quorum, and for
the number of affirmative votes for indictment.] The House of Delegates shall determine the manner of
grandjuiy selection and operatior.

6 Bail
Section 9 [8]. Bail. The sole purpose of bail [Bail is a right whose sole purpose] is to assure the

presence of the accused at trial. Bail shall not be excessive and may take the form of a cash or
property guarantee.

7 Trial byJug.
Section 10 [9]. Trial by Jury. Every person accused of a criminal offense is guaranteed the

right[s] to: a speedy, public, and fair trial; compulsory attendance of witnesses; confrontation with
[adversarial] adversag witnesses; and trial by a jury of 12 persons [twelve]. Conviction may be [had]
based only upon a unanimous jury verdict finding the accused guilty beyond a reasonable doubt.

8. Punishment
Section 11 [10]. Punishment. The State shall not require excessive fines, nor impose cruel, cor-

poral or unusual punishment, or sentence of death. Penal administration shall be based upon the
principle of reformation [, and] with the objective of restoring the offender to a useful role in com-
munity life. Convicted persons shall not be denied any rights specified in this Constitution except
as shall be reasonably necessary for the security of a penal institution or the State and its citizens.

Section 14 [13]. Bills of Attainder and Ex Post Facto Laws. Bills of attainder and ex post facto
laws are prohibited.

Section 18 [3]. Slavery and Involuntary Servitude. Slavery and involuntary servitude are
prohibited.

9. Double Jeopardy
Section 13 [12]. Double jeopardy. No person shall be tried more than once for the same offense;

further, the State shall try in a single trial all charges, actual and potential, arising from the same
facts and circumstances. Trial of a personfor an offense in any jurisdiction of the United States and subsequent
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trial under the jurisdiction of the State for the same o ffinse based on the same set of facts and circumstances shall
constitute double jeopardy under this Section. [A proceeding conducted under the jurisdiction of the
United States shall constitute a trial under this section.]

10. Habeas Corpus
Section 15 [14]. Habeas Corpus. The writ of habeas corpus shall be availableprompty at all

times, [promptly,] successively, and without limit in all cases of unlawful detention, conviction, or
sentencing, whether or not fhe petitioner is in custody.

I. Common Law Crimes
Section 16 [15]. Abolition of Common Law Criminal Offenses. Every crime shall be defined

with specificity in a statute enacted by the [legislature of this state] House of Delegates, and no person
shall be accused, arrested, tried, or convicted for any act not expressly defined as an offense by such
statute. This section shall take efect after the expiration of a time period to be speciftd by law,

G. Sovereign Immunity
Section 17 [16]. Abolition of Sovereign Immunity. Unless otherwise provided in this Constitution, the

State and any of its subordinate levels of government, and any branch, agency, and office thereof,
and any officer or agent thereof in both official and personal capacity, shall be amenable to suit and
liability in the courts of this State or of the United States, with respect to official acts both of
commission and omission, including the failure, inability, or refusal by law enforcement agencies of the State to
provide reasonable protection to individualsfrom crimes of violence; except that, no judge of any court may
be sued with respect to a decision rendered in any case, but may be questioned and required to
testify as to issuance of any warrant.

H Civil Justice System
Section 19. Civil Suits. The right to ajury trial in a civil suit shall remain inviolate. Theloseof

Delegates [legislature] shall assure access to courts for those litigants unable to pay. Court costs shall
not be required of any litigant unable to pay.

I Labor
Section 20. Right to Employment [Dignity]. Every person shall have the right [, within the state's

ability to provide, to safe and decent housing; health care and protection; a job] to employment, or ty
unable to work, an income sufficient to meet basic human needs [adequate child care; and leisure,
recreation, and culture].

Section 21. Equal Pay. All employees shall be guaranteed equalpayfor equal work and equalpayfor compara-
ble work.

J. Right to Change
Section 22. The Right to Change. The State[,] with its institutions[,] belongs to the people who

inhabit it. Whenever [they shall grow dissatisfied with the existing government] a government fails to
serve itspeople, they may exercise their inalienable right to alter, reform, or abolish it.

K Unenumerated Rights and Self-Execution
Section 23. Unenumerated Rights [of the People]. The enumeration in this Constitution of cer-

tain rights possessed by the individual or limitations upon the government shall not be construed to
discourage nor deny other rights or limitations not enumerated.

Section 2f [23]. Self-execution. All sections of this Article shall be self-executing.


